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Defendants by Counterclaim

DEFENCE TO COUNTERCLAIM OF GERALD McGOEY

1. The defendant to the counterclaim denies the allegations contained in the counterclaim

save to the extent they are admitted in this defence to counterclaim.



2. On July 5, 2010, Messrs. James G. McCutcheon, Robert Ulicki, and Henry Eaton were
elected as the new Board of Directors of the Defendant/Plaintiff by Counterclaim Unique
Broadband Systems, Inc. (“UBS” or the “Company”) at a contested UBS shareholders meeting.
The dissident shareholder group that supported their election was led by Mr. McCutcheon and
included, among others, Messrs. Ulicki, Eaton, Stephen Rosen, and Arthur Silber (collectively,
the “McCutcheon Group”). It is the McCutcheon Group and their lawyers, now with the
benefit of UBS’ cofporate treasury, that seek to improperly target the outgoing directors of UBS
and the defendant by counterclaim and former Chief Technology Officer of UBS, Mr. Alex
Dolgonos (“Dolgonos™) as part of their misguided effort to cover up their own misconduct as

outlined below.

3. The McCutcheon Group’s statement of defence and counterclaim is remarkable for a

number of reasons, but two stand out:

a. first, the McCutcheon Group’s statement of defence and counterclaim
purports to re-write UBS’ history and to second guess 8 years of corporate
action by UBS at the direction of its full Board. It also purports to suggest
that Gerald McGoey (“McGoey™) did not bring significant value to UBS and
Look Communications Inc. (“Look™). This attempt by the McCutcheon
Group to suggest McGoey and the other defendants to the counterclaim did
not earn their compensation is an attempt to distract the UBS shareholders
attention from the McCutcheon Group’s lack of attention to, and

mismanagement of, UBS since July 5, 2010.

b. second, the McCutcheon Group now remarkably and disingenuously alleges



in the statement of defence and counterclaim that it did not know, or did not
understand (1) the liabilities that their actions would cause UBS and its
shareholders, and (2) that alternative courses of action were available to them

that would not have attracted such liabilities.

A. MCGOEY’S CONTRIBUTIONS WERE ESSENTIAL TO THE SUCCESS OF
UBS AND LOOK

4. Contrary to the allegations made in the statement of defence and counterclaim and for the
reasons set out below, McGoey brought significant value to UBS and to Look, and McGoey
provided full and fair value to UBS in exchange for the compensation and consideration he

received.

5. Without the contributions of McGoey to UBS since 2002 and to Look since 2004, those
two companies would not have survived. On the contrary, since the McCutcheon Group took
control of UBS, their actions have caused serious financial harm to UBS; and, solely as a result

of the actions and neglect of the McCutcheon Group, UBS is now on the verge of insolvency.

6. Throughout the material period, due to the contributions and efforts of McGoey and his
team including Dolgonos, UBS and Look saved millions of dollars of commissions that would
have otherwise have had to be paid to investment bankers had they been engaged or had those
that were engaged been successful in selling various assets. It was only through the efforts of
McGoey and his team that they were able, through a little known or used method of sale, to close
the sale of Look’s spectrum and broadcast licence assets in the face of a changing market, in the
face of a economy in disarray, and, most significantly, in the face of a campaign by Bell Canada

and Rogers Communications Inc. (“Rogers”) — two of the biggest companies in Canada and



UBS and Look’s two biggest suppliers — to drive Look into bankruptcy by attacking Look
through multiple litigation claims, and by creating uncertainty and false expectations by
repeatedly giving on and off again expressions of interest; all in an attempt that they might

acquire Look’s assets at fire sale prices.

i. McGoey Becomes a Director and CEO of UBS

7. Prior to working with UBS, McGoey worked within the BCE group of companies where
he was Executive Vice President and Chief Financial Officer of BCE Inc. and then Chief
Corporate Officer of Bell Canada. McGoey was also Chairman of the Board of Bimcor Inc.,
Chairman and President of BCE Ventures, Chairman of Bell Sigma, and a director of Bell
Canada International, MediaLinx Inc. and a number of other Bell companies. Before joining the
BCE group, McGoey held the positions of President and a director of Oxford Enterprises as well
as Executive Vice President and Chief Financial Officer of Canada Development Company. He

has also been a partner in the accounting firm Peat Marwick Thorne.

8. McGoey first became involved with UBS in 2001 during a shareholders’ dispute and was
elected to the UBS Board on March 18, 2002 along with a number of other directors: Messrs.
Louis Mitrovich, Peter Minaki, John A. MacDonald and Douglas Reeson. All of these directors
were and are respected members of Canada’s business community. Messrs. Mitrovich, Minaki,
and MacDonald had been well-known senior executives with public companies such as Alcatel
Canada Inc., Ericsson Canada Inc., and Bell Canada. Mr. Reeson is the former Executive
Director of Listings for the Toronto Stock Exchange, and, after a distinguished career in

Canada’s financial sector, is the director of many public companies in Canada.



9. McGoey was asked to become acting Chief Executive Officer (“CEO”) of UBS on
March 18, 2002 as the entire management team of UBS had resigned and received severance due

to a “Change of Control” event at UBS.

10.  From March 2002 to June 2002, the UBS Board looked without success for a candidate
for the full time position of UBS CEO. During that time, the UBS Board had on a number of
occasions tried to hire McGoey as the full time UBS CEO. McGoey repeatedly declined the
UBS CEO position while at the same time continued to operate the company, stabilize the
employee base, complete the contract with XM Radio and Hughes Network Systems, and pursue
other opportunities for new large contracts for UBS. As is discussed below, UBS was in
financial difficulties with the Hughes Network Systems engagement coming to an end and no

major sources of revenue on the horizon.

11.  The independent members of the UBS Board and McGoey reached an agreement for
McGoey to become CEO on terms and conditions outlined in a management contract dated June
17, 2002 (the “Employment Agreement”). During the negotiations of the Employment
Agreement, both parties retained independent legal counsel and were advised by their own legal
counsel. The full Board of UBS, other than McGoey who had disclosed his interest, with the
benefit of full information, determined that the Employment Agreement was in the best interest
of UBS, was necessary, reasonable and fair to UBS, and approved the Employment Agreement.
The Chairman of the UBS Human Resource Committee (Mr. Mitrovich) and one other UBS
Director (Mr. MacDonald) were properly authorized to and did sign the Employment Agreement

on behalf of UBS.



12.  The Employment Agreement was properly negotiated and completed, and was a valid
and binding contractual obligation of UBS. The terms of the Employment Agreement were
reasonable and fair and were in the best interest of UBS. The terms of the Employment
Agreement were consistent with industry norms. The terms of the Employmént Agreement were

disclosed annually in the relevant UBS management information circulars.

13. McGoey acted in reliance upon the Employment Agreement and UBS’ representation to
him that it constituted the terms under which McGoey was to provide services to UBS and Look

from June 2002 to May 2006. UBS and Look benefited from receiving these services.

14.  Within the negotiations of the Employment Agreement, both sides were aware from the
experience of the previous management of UBS that three key terms needed to be determined for
the Employment Contract. Each of these were carefully negotiated and agreed to by McGoey
and UBS. First, it was agreed the CEO must be a member of the Board and be at least nominated
to the position of Chairman. Second, it was agreed that the indemnity from the Company would
be contained in the Employment Contract and that it would be comprehensive and all inclusive.
Third, it was agreed that all expenses whatsoever relating to any and all professional fees that
were incurred in relation to the Employment Agreement were to be borne by the Company. This
last clause was added to ensure that UBS could not claim to terminate the Employment
Agreement or that the Jolian MSA (described below) had been terminated and thereby deny
McGoey access to payment by UBS of his legal and other professional fees that might be

required to fight for his rights under the Employment Agreement.



ii. McGoey Begins to Turn Around UBS

15.  Prior to McGoey’s arrival at UBS, for the two previous years that had ended in May
2002, UBS had lost over $40 million from operations and was running at a negative cash flow.
The cash balances of UBS went from $80.7 million to $38.2 million — a decrease in cash of
$42.5 million in a space of 24 months. With over a hundred employees, UBS was burning

through cash and there was no contract back log in the Company.

16.  The UBS acquisition in Denmark in fiscal 2001 was written off in 2002 for an amount in
excess of $20 million. The ill-fated Denmark acquisition, which is discussed further below,
came about as a result of the mismanagement of UBS’ then Chief Financial Officer (“CFO”), Mr
Stephen Rosen. Mr. Rosen is the largest UBS shareholder in the McCutcheon Group, he voted
for the removal of McGoey at the July 5, 2010 special meeting of UBS shareholders, and he has
been a personal advisor to Mr. McCutcheon from July 2010 onwards. Among other missteps,
Mr. Rosen, who cannot read Danish, signed Danish language leases on behalf of UBS without
first having them translated into English, and guaranteed Danish bank indebtedness without

authorization from the UBS Board.

17.  Total UBS revenue from global contracts (other than the one contract with XM Radio)
was $11 million in 2001 and only $3.6 million in 2002. This was a drastic drop in contract
revenue. The end of the sole single-purpose contract, the high number of employees, negative
cash flows from operations, and substantial long term liabilities that could not be met under the
existing operating cash flows had UBS in a substantially declining business. Total revenue,
including the Hughes Network Contract during the year ended May 31, 2003 totalled $4.2

million — a $21 million decrease from the $25.2 million earned in the same period in 2002. Prior



year revenues could mostly be attributed to the final stages of a contract with Hughes Network

Systems, which was completed in December 2001 and only revenue from minor equipment

repairs continued thereafter.

18.  Within the first six months of the change in the management and the Board of UBS,

through the efforts of McGoey and the new management team:

a.

in July 2002, the Company completed the acquisition of a product line of
point-to-point radios and other assets from SierraCom, a Massachusetts
company that was involved in microwave based telecommunications systems.
These assets included intellectual property, test equipment and various other
inventories for an aggregate purchase price of $1.9 million. This acquired
product line was an addition to UBS’ wireless product portfolio as it is used
by various OEM’s for their cellular network rollouts. The Company’s plans
were to continue with the manufacturing, development and evolution of the
point-to-point radio product line into a 3G compliant backhaul internet

protocol radio product; and

the Company announced in October 2002 the purchase of certain assets of
Broadtel Communjcatioris, Inc., a California-based developer of point-to-
multipoint broadband wireless access systems for next generation networks.
The system was based on the DOCSIS transmission protocol operating on
frequency ranges from 1.5 GHz to 10.5 GHz. This acquisition brought to

UBS a CMTS/WMTS component, which was strategic to the overall point-to-



multipoint strategy, a product that completed the UBS product line for turnkey

broadband wireless access systems.

19.  Because of the bankruptcy and/or winding down of these companies, the prices paid for
the equipment and technologies were extremely advantageous to UBS and no liabilities were

acquired or incurred that would have come with the purchase of the shares of the companies.

iii. MecGoey Directs the Acquisition of Look Communications Inc.

20.  Look was created by two Companies, Telesystems Ltd. (then led by Mr. Charles Sirois)
and Bell Canada (then led by Mr. Jean Monty). When Look commenced operations there were
no satellite broadcasters in Canada and Look was a logical alternative to cable TV in Ontario and

Quebec. Look has never had any profit or net income.

21. Satellite broadcasting was later launched by Bell Canada. Due to the Telesystems Ltd.
transaction, a falling out occurred between Messrs. Monty and Sirois, and Look was abandoned
by its shareholders and filed for Companies’ Creditors Arrangement Act (“CCAA”) protection.

The total investment written off by the stakeholders was approximately $600 million.

22. On September 4, 2001, Look was granted protection from its creditors under the CCAA.

The plan determined by the CCAA process was implemented on February 11, 2002.

23. In 2002 and 2003, Look had a working capital deficiency of approximately $10 million. |
During the period 2002 and 2003, McGoey held numerous meeting with Mr. Sirois and Mr.

Michael Cytrynbaum with respect to UBS becoming mvolved with Look.

24.  The acquisition of control of Look was complex and extended over a period of more than

one year:
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a. In January 2003, UBS acquired 5,866,247 treasury common shares from Look
for cash consideration of $2,346,000 representing a shareholder interest of

approximately 20%;

b. In May 2003, UBS acquired a further 2,903,793 common shares of Look in a
private transaction for cash consideration of $1,655,000 resulting in an

increase in the UBS interest in Look to 29.9%;

c. UBS also acquired, during May 2003, an assignable fully funded option for
cash consideration of $3,352,000 to purchase, subject to regulatory approval, a
further 6,207,427 Look shares which UBS exercised in December 2003

increasing UBS’ interest in Look to 51.06%;

d. In May 2004, UBS converted $2,447,000 of convertible debentures it held in

Look and received 32,626,667 common shares of Look; and

e. In July 2004, UBS received 961,428 common shares in Look in lieu of
debenture interest resulting in UBS holding 48,565,562 common shares of

Look at August 31, 2004, representing approximately 53% of Look.

25. The acquisition costs associated with UBS’s investment in Look amounted to $1,006,000.
These transactions were completed without hiring an investment banker or paying the related

fees.

v. McGoey Stems the UBS Cash Flow Drain

26. By October 2003, McGoey had arranged to settle or avoid most of UBS’ potential

Canadian litigation including avoiding the severance costs of terminating the employment of 116
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employees in the UBS Canadian engineering and manufacturing department. McGoey
accomplished this by, among other things, selling the Canadian engineering and manufacturing
operations of UBS to a new private company formed by many of the employees that made up

that department on the following basis:
a. obtaining a $2 million purchase price for UBS;

b. obtaining for UBS the right of first refusal on the resale of the engineering

operations;

c. avoiding severance payments that otherwise would have had to have been

paid by UBS;

d. obtaining for UBS full releases from any claims from the departing UBS

employees and engineers;

e. obtaining for UBS the obligation by the departing UBS employees and

engineers to build Look’s Mobile Broadcast Network Trial; and

f. obtaining for UBS the obligation by the departing UBS employees and
engineers to maintain the Look network with the Look operating engineers

(the “UBS Engineering Divestiture”).

27.  McGoey undertook monthly reviews of operations and capital commitments until the
financing provided as part of the UBS Engineering Divestiture was repaid by the former UBS

engineering group.

28.  In addition to the benefits listed above, by completing the UBS Engineering Divestiture,
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UBS reduced its workforce to 6 without having to pay severance, and thereby eliminated a

source of $20 million of losses in 2003 and the first half of 2004.

29.  During 2004 and 2005, UBS continued to incur losses from its USA, Denmark and
Canadian operations. The Board of UBS decided to focus on the annuity type business of being
a service provider rather than an equipment provider. As a result, McGoey worked on shutting
down the operations in USA and Denmark and completing the divestiture of the Canadian
manufacturing and engineering business. Before this effort, UBS, excluding its interests in
Look, was dysfunctional and filled with undisclosed long term commitments and litigation
resulting from the conduct of prior management of UBS (such as guarantees to suppliers and

long term leases in Denmark).

30. McGoey and his team continued to manage all the litigation at UBS in Denmark and
elsewhere while turning around UBS and Look to positive free cash flow positions. These

actions included, but were not limited to:

a. While UBS’ acquisition of Look was underway, Craig Wireless International
Inc. (“Craig Wireless”) sued Look and UBS and individual members of
management alleging that Mr. Sirois and Telesystems Ltd. should have sold
Look to Craig Wireless (the “Craig Wireless Litigation”). The Craig
Wireless Litigation lasted six years from February 2004 and was settled in
UBS and Look’s favour in 2010. During this time, Craig Wireless’ claims
against Telesystems Ltd. had been dismissed but they had continued and
commenced against Look, its management on a personal basis (including

McGoey and others), and UBS. As is discussed below, these personal claims
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against management were one of the reasons why the Employment Agreement
was converted to a management service agreement (the Jolian MSA,

described below).

. As part of the Craig Wireless Litigation, on or about May 4, 2004, UBS and
Look obtained an order from the Ontario Superior Court of Justice dismissing
with prejudice the claims brought by Craig Wireless for, among other things,
an injunction that would have prevented UBS from voting its shares of Look
and converting into common shares its convertible debentures pursuant to
Look’s February 2004 rights offering. At the same time, Craig Wireless also
withdrew its challenge to the Canadian Radio-Television Telecommunications
Commission’s (“CRTC”) approval of UBS acquiring a controlling interest in

Look;

. As mentioned above, McGoey had to make numerous trips to Denmark to
manage, litigate and settle claims, disputes, and the lease obligations entered
into by Mr. Rosen. In particular, there were certain claims filed against UBS
in connection with UBS Technologies A/S (formerly ProTeleVision
Technologies A/S), its Danish subsidiaries that had filed for bankruptcy in
early 2003. The claims, which relied on alleged guarantees by UBS,
amounted to 14.3 million Dutch Kroner’s (approximately $3 million) and
related to rent on leased premises used by UBS Technologies in Denmark and
a subcontracting agreement for the manufacture of equipment. These
agreements, each entered into and/or approved by Mr. Rosen, cost the

Company over $20 million. Despite McGoey’s initial litigation victories for
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UBS, litigation in Denmark over some of these obligations continues to this

day;

. On May 17, 2005 a proceeding was brought against UBS alleging damages of
approximately $700,000 for repairs to premises under a lease. UBS filed a
third party claim against a sub-tenant for indemnification of any damages to

the subleased premises; and

On June 8, 2005 an investment dealer filed a third party claim against UBS
resulting from litigation against that investment dealer by two UBS
shareholders including Mr. Rosen. The claim against the investment dealer
was for negligence and breach of contract claiming damages of $42,000,000
and pertained to a secondary sale of UBS shares in 2000, on behalf of the two
shareholders. The third party claim against UBS alleged that UBS was
required to indemnify the investment dealer against claims on the performance
of the investment dealer with respect to this secondary sale of UBS shares. As
CFO of UBS, Mr. Rosen had signed a standstill agreement with the
investment banker and was attempting to argue that, among other things, that
the standstill agreement should not be enforced. In October 2010, Mr. Rosen
settled his lawsuit against the investment dealer and the third party claim
against UBS for an insignificant sum payable only to him by the investment
dealer and UBS. This ended a lawsuit that had required UBS to disclose a

claim against it of $42,000,000 for six years.
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V. McGoey Steers Look Through the Inukshuk Challenge

31.  During his first year as UBS CEO (June 2002 to May 2003), at the same time as he was
bringing about an acquisition of control of Look by UBS, McGoey was also negotiating with
Microcell Telecommunications Inc. (“Microcell”) for the purchase by UBS of various rights
owned by Microcell’s wholly owned subsidiary Inukshuk Internet Inc. (“Inukshuk’) that had a
license over 100 MHz of spectrum across Canada. These negotiation resulted in UBS obtaining

on or about January 16, 2003 the following:

a. the sole “right to use” 36 MHz of Inukshuk’s spectrum in the 2.5GHz
frequency band in Ontario, Quebec, Alberta and British Columbia (the “Right
of Use Agreement”). The completion of the Right of Use Agreement was
subject to certain conditions including receiving regulatory approval from
Industry Canada. UBS had already received a developmental license from
Industry Canada while the regulatory approval process was underway. The
Right of Use Agreement expires co-terminus with the spectrum licenses on
March 31, 2011. If the licenses are renewed beyond their expiration date of

2011, the Company’s Right of Use Agreement may also be extended; and

b. included in the Right of Use Agreement was a right of first refusal granted to
UBS over the remainder of the spectrum (65 MHz) licences held by Inukshuk
should it ever decide to sell or license the remaining spectrum not licensed to

UBS.

32.  As with the Look acquisition negotiations, these negotiations were long, complex, time

consuming, highly volatile, and fraught with regulatory complications and legal issues. These
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complex discussions and negotiations were extremely demanding and could not have been done
by anyone else at UBS other than McGoey. Again no investment banker was used on these
transactions. In addition, all of these assets were available to both Rogers and Bell Canada who
subsequently did acquire these assets through the 2009 POA (identified below) for some $80
million while still leaving the remaining Tax Assets (identified below) and other assets with

Look for the benefit of its shareholders.

33. In 2003 and following, the UBS Board was composed of individuals with extensive
experience in the Canadian communications industry. The UBS Board at the time expressed
their congratulations to McGoey regarding these agreements; and, expressed their view that these
transactions were an outstanding accomplishment and that the acquisition of this spectrum and
broadcast assets on the extremely favourable terms and conditions under which UBS acquired
them added significant value to the Company. The true future value of these assets remains to be
determined and exploited. In September 2010, for example, Bell Canada paid $1.3 billion for the
CTV assets and the CEO of Bell Canada, Mr. George Cope, stated at that time that video was a
game changer in the wireless industry in Canada. This CTV purchase occurred 15 months after

Bell Canada/Rogers acquired the spectrum and broadcast licence assets from Look.

34.  As a result of McGoey’s efforts, UBS had completed the acquisition of the largest
ownership of spectrum in Canada. This UBS spectrum position was larger than each of the three
wireless service providers, Rogers, Bell Canada, and Telus Communications Company

(“Telus™).

35.  For months following these agreements, McGoey worked with Look, Microcell, legal

teams, the CRTC, and Industry Canada to conclude all the necessary requirements such as
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Canadian ownership license renewals. These were again a lengthy and difficult set of

negotiations and implementation with complex transactions and regulations.

36.  During this time, negotiations were also taking place between McGoey and Bell Canada
as well as with Rogers. McGoey met on numerous occasions with Bell Canada executives
(including Mr. Sabia, Mr. Anderson, and Bell Canada’s Merger & Acquisition Group). These
negotiations resulted in a memorandum of understanding between Bell Canada and Look under
which Bell Canada would provide financing to Look, Bell Canada would supply certain assets to
Look (known as the “Bell Basket”), and had Bell Canada partner with Look in the distribution of

mobile TV and eventually mobile broadband.

37. At the same time that McGoey was negotiating with Microcell for the rights to the
Inukshuk spectrum, one of UBS’> Board members, who was then President of Allstream Inc.
(now MTS Allstream Inc.) (“MTS Allstream”), together with the CEO of MTS Allstream, and
Mr. Craig McCaw of McCaw Cellular entered into negotiations with Microcell. UBS and the

other members of the UBS Board were not aware of these negotiations.

38. As a result of these negotiations, on November 19, 2003, MTS Allstream, Inukshuk and
NR Communications, LLC announced a joint venture for the use and development of 60 MHz of
spectrum being part of the spectrum licensed to Inukshuk. Through this agreement, MTS
Allstream purported to acquire rights from Inukshuk to the spectrum over which UBS did not
have a sole right of use under the Right of Use Agreement, but over which UBS had a right of

first refusal. Microcell then purported to cancel its Right of Use Agreement with UBS.

39.  On April 21, 2004, after attempting unsuccessfully to resolve the resulting issues related

to the Right of Use Agreement, UBS commenced litigation against MTS Allstream, Microcell,
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Microcell Solutions Inc. and Inukshuk (wholly-owned subsidiaries of Microcell, and currently
subsidiaries of Rogers following its acquisition of Microcell in September 2004) (the “Microcell
Litigation”). The damages claimed were for, among other things, specific performance, breach
of contract, breach of confidence and breach of fiduciary duty. Damages totalling $160,000,000
and disgorgement of profits were claimed against each of the defendants as a result of their

actions involving the Inukshuk spectrum.

40.  During this period, negotiations had continued with Bell Canada, but late in these
negotiations, Bell Canada executives notified Look that it had struck a deal with Mr. McCaw to
acquire his interest in Inukshuk in exchange for, among other things, an investment by Bell
Canada of $100 million in McCaw’s private company and giving Mr. Sabia a seat on the board

of McCaw’s private company.

41.  As a result of these developments, Inukshuk’s spectrum licences were then owned by
Bell Canada, Rogers and MTS Allstream — all Canadian service providers. The MTS Allstream
interest in Inukshuk was then purchased and Bell Canada and Rogers became equal owners of
the Inukshuk spectrum licenses over which UBS did not have a sole right of use under the Right
of Use Agreement. This resulted in Bell Canada withdrawing from its negotiations with McGoey

and UBS and changing its approach with Look.

42.  From that time forward, both Bell Canada and Rogers sought to bankrupt Look by among
other things affecting the service levels to Look, and by Bell Canada incorrectly billing Look
(which ultimately resulted in both litigation with Bell Canada and millions of dollars of credit

notes being issued by Bell Canada to try to correct those Bell Canada billing errors).

43.  On September 16, 2005, Rogers and Bell Canada announced an agreement to jointly
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build and manage a Canada-wide wireless broadband network using their equal interests in the
Inukshuk spectrum licences. Pursuant to this agreement, Rogers and Bell Canada were to
transfer, among other things, the Inukshuk spectrum licences in the 2.5GHz frequency range to

the Inukshuk Wireless Partnership (the “TWP”).

44,  On March 30, 2006, Industry Canada confirmed in a letter to Rogers and Bell Canada
that barring unforeseen circumstances approval would be given to transfer the Inukshuk

spectrum licences to the IWP.

45.  One of IWP’s purposes was to permit Rogers and Bell Canada to acquire Look at a time
and price of their choice. Rogers and Bell Canada also agreed that the acquisition of Look must
be done as a 50/50 joint venture by IWP thus eliminating the possibility of competition between

Bell Canada and Rogers for the Look spectrum assets.

46.  In 2009, UBS reached an agreement to settle the Microcell Litigation. Such a settlement
was a requirement by Bell Canada and Rogers as a term and condition for their purchase through
the IWP of the Look spectrum in 2009. The UBS decision to release Rogers from the Microcell
Litigation was just one of the reasons UBS asked Look for a performance incentive under the
UBS/Look MSA (identified below) in 2009. Despite the value the Microcell Litigation
represented to UBS, Look refused to award UBS a performance incentive in 2009. This was the

third such request by UBS for a performance incentive that was rejected by Look.

vi. McGoey Negotiates the UBS/Look MSA for UBS

47. At the same time that all this was happening at UBS, McGoey, on behalf of UBS,

negotiated with the Board of Look (which at that time did not include any directors of UBS, and
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was completely comprised of independent Look directors) the UBS/Look Management Services
Agreement (the “UBS/Look MSA™). These negotiations were at arm’s length and put in place
the management required by Look and provided Look the access to UBS’s pool of engineering
and management talent that Look would not otherwise have had available. The Look Board
operated completely independently and in the best interests of Look in negotiating the UBS/Look

MSA.

48.  The UBS/Look MSA was entered into on or about May 19, 2004 for a 3 year period and
could be extended each year if Look so chose. The UBS/Look MSA currently expires in May
2012. The UBS/Look MSA is an important asset to UBS since, among other things, UBS

receives an annual base fee from Look of $2.4 million.

vii.  McGoey Turns Look Around

49. At the time the UBS/Look MSA was negotiated, Look was in poor financial and
operational condition and had not been able to retain management talent. Look had recently
emerged from CCAA protection with no established access to credit, negative working capital of
$10 million, excessive operating costs, supplier contracts from Bell Canada and others with costs

to Look above the then market price, and approximately 281 employees.

50.  After the UBS/Look MSA was implemented, in addition to dealing with the
reorganization of the UBS operations, various UBS litigation, and bringing UBS into compliahce
with Canadian communication industry regulations, McGoey was designated CEO of Look
under the UBS/Look MSA and commenced the restructuring of Look. At Look, McGoey went
about preparing accurate operating budgets, reducing expenses and costs, and renegotiating all

major contracts that were with non-arm’s length parties and in particular, Bell Canada (as Bell
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Canada had been a significant shareholder of Look prior to UBS’ steps to acquire an interest in

Look).

51. At Look, millions of dollars in costs were reduced substantially, on an annual basis, and

personnel levels were reduced and reorganized in all of its departments.

52.  Satellite broadcast competition had also come to the wireless broadcast industry in
Canada in the form of Bell Express Vu and Shaw’s Star Choice. This new technology changed
the premise for the Look business model and the management at Look prior to McGoey’s

involvement had not adapted to these changes in the market place.

53.  McGoey had the foresight to identify Mobile Multi Media or M3 as an attractive platform
to Look for its future as it was the first platform that combined communications, information and
entertainment and delivered it to the consumers’ hand, including through mobile video and
broadband, rather than to a geographically defined location such as the home or office. While
the concept and technology were in their infancy at this time, M3 service in 2010 is an expected

service from the Canadian wireless service providers.

54.  UBS had the expertise and technological know-how to offer customers the benefits of
M3. UBS had, for example, developed, designed and built a mobile video network in more than
2,000 public transportation vehicles in Singapore. UBS was also the Canadian contractor that
developed, designed and built the terrestrial network for deployment by XM Satellite Radio Inc.

throughout the United States of America.

55.  McGoey continued to develop the UBS/Look strategy and on December 8, 2004 Look

and UBS announced that they had signed a memorandum of understanding whereby they
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planned to jointly launch a trial hand-held mobile video services in Ontario and Quebec.

56.  McGoey successfully managed Look’s Mobile TV demonstration site being launched in
Milton, Ontario. The engineering capabilities within Look did not have the capacity or skill to
, launch this type of technology; this was provided to Look by UBS. Special equipment was
provided and setup by UBS by use of the obligations negotiated from its former engineering
department in the UBS Engineering Divestiture. The trial hand-held mobile video services set
up in Milton, Ontario permitted prospective partners/owners to see firsthand the potential of both

mobile video and mobile broadband.

57. - Look’s launch of M3 offering across Ontario and Quebec, however, was dependent on
Look obtaining suitable financing arrangements with financial partners and other suppliers for
the development of the M3 network. Look’s previous CCAA filing made obtaining such

financing difficult.

58.  To address the financing requirements of the M3 strategy, Look announced on October
24, 2006 that it had retained Greenhill & Co (“Greenhill”) (at a 5 % commission on the gross
proceeds including debt) to assist in the strategic repositioning of Look and to assist in
maximizing shareholder value. Greenhill’s mandate was for one year and it had certain rights

should a deal be entered in the year following this retainer.

59.  Up to and including December 2008, despite numerous discussions and negotiations with
all of the established and new entrants to the Canadian mobile or wireless service provider
industry, no transactions were completed or opportunities secured. The Greenhill retainer
expired in 2008. A commission to Greenhill, which would have been in excess of $4.2 million

should Greenhill have completed the 2009 POA transaction (discussed further below), was not
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due or payable by Look or UBS because McGoey and his management team completed the 2009

POA transaction without engaging the assistance of third party investment bankers.

60.  While the M3 strategy was being developed, Look sought to achieve profitability within

Ontario and Quebec from its existing operations.
61.  The key elements of the Look's strategy were as follows:

a. Maximize shareholder value through the optimization of Look’s M3 enabling

assets;
b. Continue to service existing subscribers; and

c. Continue to re-negotiate supplier contracts and focus on efficiency

improvements

62.  Prior to McGoey and his management team making these changes at Look and designing
and implementing the M3 strategy, Look was losing money by, in effect, buying subscribers.
Look was spending approximately $1,000 for the set up for each new subscriber while receiving
only $240 - $360 per year ($20-$30 per month) in fees from each such subscriber. The Look
business model implemented by Look’s management prior to McGoey was flawed and if it had

continued Look would likely have had to return to CCAA protection.

viii, McGoey Creates Additional Value at Look

63.  As CEO of Look, McGoey was responsible for Look’s performance. His responsibilities

and results included, among other things:

a. The preparation and administration of the annual budget that in turn required
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day-to-day management of the operations, preparing monthly operating

expenses reports, and preparing quarterly public reporting and filings.

. Look’s previous CCAA filing, its uncertain future and its poor financial health
made recruitment and retention of personnel difficult. The turnover of all
senior staff during 2004 and 2005 required McGoey to interview over 25
individuals to directly report to him or for the next level of management.
Positions that required filling in this period included the heads of Information
Technology, Human Resources, Customer Service, Sales and Marketing,
Legal and Media Programming and a number of CFOs. The hiring and
retaining of a CFO was in particular difficult due to the pressures that came
with the position and as a result of Look’s poor financial condition. The
heads of Engineering, Sales, and Customer Service were among those that
resigned in this period due to pressures of the job and Look’s uncertainty.
Frequent turnover of senior personnel at Look increased the challenges to
Look and reduced management and staff morale. Look’s personnel levels
declined from approximately 200 to approximately 90 by May 2009 and then

again were reduced to 3 after the 2009 POA (identified below).

Ensuring Look’s compliance with all regulatory requirements and improving
shareholder communication required McGoey’s effort and expertise; in

particular, thg following was accomplished:

i. The 7 year renewal to August 2011 of the Look spectrum and

broadcast licenses;
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iii.

iv.

vi.

vil.

viii.
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Working with Industry Canada to have it permit, for the first time for
any broadcast licence, that the Look broadcast license be mobile as
well as fixed and to allow the use of wireless broadband in some of the

spectrum allocation;

Attending frequent meetings with and conducting numerous
presentations to Industry Canada and attaining its agreement and
permission to maintain and expand the use of the Look spectrum and
broadcast assets as well as the plan to exploit the Inukshuk spectrum

acquired under UBS’ Right of Use Agreement;

Continuous efforts to avoid the confiscation of the Look spectrum by

Industry Canada;

Renegotiation of the transfer of Look spectrum assets to facilitate the
extension of some $180 million of the value of Look’s tax loss assets
(the “Tax Assets™) including commencing court proceedings to stop

Bell Canada’s efforts to block this reorganization;

Participation in the industry review of the transition to Broadband

Radio Services (BRS) in the MDS spectrum band of 2500-2690 MHz;

Preparation and/or review of all communications from Look to the

public shareholders each quarter and at each annual meeting;

Responding to all requests from securities regulators with respect to

filings; and
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Managing the regulatory issues arising from the transfer of the
spectrum and broadcast assets acquired by IWP from Look in the 2009
POA (described below). There was a serious risk of the loss of the
spectrum or broadcast license during this period should not all of the
regulatory terms of the licenses be met. Had this occurred the assets
would have been worth nothing. Even after the 2009 POA the CRTC
sought to cancel the broadcast license. This effort was stopped and

Look maintained the broadcast license until the sale was closed;

d. Managing the monitoring and updating of Look’s broadcast and information

technology with the assistance of UBS’s Chief Technology Consultant, Mr.

Alex Dolgonos and the UBS engineering group. Together with this group,

McGoey was able to:

i.

1l

1il.

iv.

Continue the normal operations of Look;

Replace the legacy hybrid data systems in Hamilton, Milton, Quebec

City and replace them with state of the art DOCSIS systems;
Permit the additional service offering of broadband-two way; and

Develop, install and maintain the test M3 network used to demonstrate

the future of wireless communications in Canada;

e. Designing and successfully implementing the controlled shutdown of Look

while avoiding any default on the agreement reached with IWP, resulting from

the 2009 POA and protecting the value of Look’s Tax Assets. Steps included
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maintaining the spectrum and broadcast licenses, obtaining the approval of the
sale of the spectrum and broadcast assets from the regulators, maintaining
customer service levels, maintaining adequate personnel, conducting the sale
of the subscribers, the full decommissioning of the network operations — and
throughout this avoiding any litigation that would have undermined the value

of the Tax Assets.

64.  When McGoey’s role commenced at Look, customer service at Look was inadequate and
more costly than necessary. As Look CEO, McGoey removed the head of Look’s customer
service department and recruited an outstanding head of customer service who under his

guidance throughout 2005 and 2006:

a. continued to improve the response time for customer service;

b. reduced customer service personnel and costs;

c. improved the collection of billings;

d. launched new marketing programs;

e. completed the sale of the internet business and subscribers for $4 million.
These subscribers did not exist in Look until the new DOCSIS equipment was

installed by UBS as previously outlined; and

f. completed the controlled shutdown for all the Look subscribers in 20009.

65.  As was described above, additionally during this time period, McGoey developed Look’s

strategy for M3, had it approved by the Look Board, and made presentations to the Canadian
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regulators at Industry Canada and potential parties in Canada, USA, Europe and the Middle East.

McGoey met with and/or made presentations (in some cases a number of times), among others,

the following:

a.

Rogers, Bell, Videotron, Telus, Ontario Teachers’ Pension Plan, Hughes
Electronics, Echo Star, Nortel, Ericsson, Astral, Alcatel, Sirus Radio, Goldman
Sachs, Toronto Hydro Networks, CPP Investment Board, Excalibur Limited
Partners, Edgestone Capital, Quick Play, Columbia Capital, Battery Capital, Intel,
Birch Hill, Cogeco, Motorola, Globalive, Orascom (Egypt), SBA Network
Services, MTS Allstream, Credit Suisse, CBC, Fairfax, Omers, Armtec Income
Trust, Toromont, BMO Capital Markets (clients of), and Front Street Partners

LLC;

In particular, McGoey met with Mr. Ted Rogers and Rogers CFO Mr. Bill Linton
on a number of occasions. McGoey also met with Mr. Rogers and Mr. Ron
Besse, a director of Rogers, to discuss Look and Inukshuk opportunities and
issues. In addition McGoey met with Telus management, including Mr. George
Cope (now CEO of Bell Canada) and Mr. Darren Entwistle on a number of

occasions to try to reach an agreement with the sale/partnership of Look; and

McGoey continued to meet with all potential new Canadian entrants into the
wireless service business. Through various contacts McGoey had appointments
made (which he maintained despite a serious personal health challenge) to see the
President of Orascom (the largest wireless service provider in Egypt) in Cairo and

Mr. Sheik Al, a member of the Kuwaiti Royal Family, Chairman of Zain the
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largest wireless service provider in the Middle East and Chairman of the Bank of
Kuwait. Orascom was the owner of Wind Mobile in Canada and was a bidder on
the spectrum auction in Canada. Orascom has provided over $700 million to
Wind in Canada. Prior to McGoey’s trip to the Middle East, Orascom’s Canadian
representatives would not meet with McGoey or Look for discussions about the

Look assets.

ix. The 2009 POA

66.  As described above, dufing the period 2006 to 2008 McGoey hired and worked with
Greenhill to maximize the value of the Look assets. During this period many discussions were
held and in particular with Rogers. At one point Rogers proposed a transaction that was attractive
to Look, but then Rogers withdrew the offer for no apparent reason. It was then decided that two
independent Look directors should work directly with Greenhill and meet directly with Roger’s
senior management to attempt to conclude a transaction. After those meetings took place Rogers

was to get back to the Look directors and Greenhill, but Rogers never did so.

67. It became apparent to the Look Board and management that Rogers and Bell Canada had
a plan to wait until Look ran out of money and financing sources, and then as the largest creditor
of Look, Bell Canada (and on behalf of Rogers) would acquire the Look assets at a significant
discount to their value. Bell Canada and Rogers did not need to be concerned about missing an
opportunity to bid on the Look assets since any offer for the Look assets or shares would have

had to be made public.

68.  The 2008/09 Look Plan of Arrangement process (the “2009 POA”) was the first of its

type in Canada for the sale by a company of its assets. The 2009 POA process provided Look
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the opportunity to sell any or all of its assets in a blind public auction process controlled by the
Court. This approach was appealing to Look since it was of the view that, as a result of the
interest of Bell Canada and Rogers in the Look assets being common knowledge in the industry,
none of the possible parties that would have been also interested in the Look assets wanted to
incur the cost and potential reputational embarrassment of making a public bid for the Look
assets or shares. There was a common expectation that in such a case Bell Canada and Rogers
through IWP would make a superior bid. The experience of Rogers making a superior bid for

Microcell over Telus contributed to this expectation.

69. McGoey created and managed the 2009 POA process for, the sale of Look assets in
December 2008 through to May 2009. The Court approval of any sale that would be obtained in
the 2009 POA also eliminated any risk of litigation. Any party (including the McCutcheon
Group) wishing to dispute any aspect of the sale of the Look assets had the opportunity to make

its case to the Court.

70. At the same time as the 2009 POA was being moved forward, McGoey proceeded to
prepare Look to make a filing for CCAA protection in the event that the 2009 POA process did

not result in any transaction.

71.  The 2009 POA permitted Look to sell its spectrum assets for a fair price, as determined
by the market place at that time, despite the best efforts of Bell Canada and Rogers to drive Look
into bankruptcy, so they could obtain these assets for a much lower price. The 2009 POA was
also successful despite the poor and uncertain economy at the time when it proceeded, including
some of the worse economic conditions in many years, including a liquidity crisis that ran from

December 2007 to June 2009.
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72. By the 2009 POA deadline for bids in February 2009, Look had received only one viable
bid for its spectrum and broadcast license. That bid was from IWP. The following months were
spent negotiating the terms of the offer. On May 5, 2009, Look announced the sale of the
spectrum and broadcast licence to IWP for the bid price of $80 million, subject to numerous
terms and conditions, with the proceeds payable in up to three instalments with an outside
closing date of May 2012. The IWP bid had been complicated by making the sale of the
spectrum and broadcast licence conditional upon, among other things, the settlement of ongoing
litigation between UBS and Rogers (the Microcell Litigation) and between Look and Bell

Canada.

73.  Subsequent to the receipt of the initial $30 million instalment on May 14, 2009, Look and
IWP proceeded to seek the required regulatory approval for the sale. In order to keep Look’s
licence in good standing and to comply with commitments made to the CRTC, Look undertook
the process of selling its internet and broadcast subscribers after which, pursuant to the Purchase
and Sale Agreement with IWP, Look began to physically dismantle its network across Ontario

and Quebec and terminate the employment of its personnel.

74.  On September 11, 2009, two-and-a-half years ahead of the May 2012 outside closing
date, regulatory approval for the sale to IWP was granted 'and IWP made its final payment of $50
million to Look. Although IWP has paid the full consideration of $80 million to Look, the
broadcast license is expected to remain in Look’s name until August 2011 or such other time as
regulatory approval is received to change the ownership of the broadcast license; no approval
had been received for the transfer, but in June 2010 IWP decided to surrender the broadcast

license to the CRTC. The closing of the transaction 2% years earlier than provided for is
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estimated to have saved Look some $10-$15 million, because Look was then not required to

remain operating and in good standing awaiting approval from the regulators.

X. McGoey Works to Have UBS Support the 2009 POA

75. McGoey worked in 2008 and 2009 to have UBS provide the following to Look to ensure
the completion of the Look 2009 POA for the sale of Look’s spectrum and broadcast licence and

to avoid Look needing to file for CCAA protection:

a. UBS, including its independent directors, showed confidence in the Look

Board by agreeing to Look's proposed 2009 POA;

b. UBS disclosed publicly on December 1, 2008 that it would vote in favour of
the sales process for the sale of some or all, in whole or in part, of Look's

assets;

c. UBS honoured its earlier commitment and voted in favour of the sales process

on January 14, 2009;

d. UBS, as holder of a general security agreement over Look’s assets, agreed to
release its security interest in the spectrum to permit the 2009 POA to

proceed;

e. UBS, as holder of greater than 70% of Look's debentures, agreed to release
the security interest in the Look spectrum interests to permit the 2009 POA to

proceed;

f. UBS agreed to settle the Microcell Litigation at the request of Look to permit



33

the 2009 POA to proceed;

g. UBS did not implement a tax reorganization plan that would have resulted in a
change in ownership of Look and allowed $25 million in UBS tax losses to
expire at the end of May 2009 so that the 2009 POA could more easily be

approved by Industry Canada and the CRTC;

h. UBS agreed to sell down its interest in Look in order that Look could realize

the value of its Tax Assets; and

i. In accordance with previous undertakings, in September 2009, UBS released
its security interest in Look’s spectrum and yoted its debenture interest in
Look in favour of releasing the security irterest of debenture holders in

Look’s spectrum to permit the closing of the sale to IWP.

xi. McGoey Positions UBS and Look for Beyond the 2009 POA

76.  From 2002 at UBS and 2004 at Look, McGoey has continued to position the two

companies to maximize the increase in shareholder value.

77.  With the sale of the Look spectrum and broadcast licence in the 2009 POA and its closing
in June 2010, the objectives of UBS and Look were to permit the early distribution of available
cash to Look’s shareholders. The management and UBS Board continued to work with Look to
seek the realization of all of Look’s other remaining assets, which comprised of the Tax Assets

and real estate.

78.  UBS understood that Look’s management and Board wished to facilitate the distribution

of available cash while at the same time maintaining the Tax Assets within Look for the benefit
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of all of Look’s shareholders. UBS believed that the longer it took for Look to distribute its cash
and the longer Look remained a fully reporting and operating entity dealing with threats of
litigation, the less cash Look would have to distribute. As well, the value of Look’s Tax Assets
would decrease with time and with litigation. The human and financial resources of Look were

also expected to continue to be reduced.

79. UBS’ and Look’s Boards continued to review options, which appeared to be limited until
all litigation was resolved. UBS’ objective was to have Look distribute as much cash as quickly
as possible and maintain the Tax Assets of Look, while at the same time respecting all of Look’s

legal and contractual obligations.

xii. The2010 POA

80.  In November 2009, McGoey caused Look to engage a financial advisor, BMO Capital

Markets, to sell or realize the benefits of its $360 million of Tax Assets.

81. In 2009, Look resolved its outstanding litigation with Bell Canada and Border
Broadcasters Inc. and, in February 2010, with Craig Wireless (now Manalta Investments

Company Ltd.).

82.  As aresult, UBS, Look and its financial advisors believed that Look was well positioned
to realize value for its remaining assets; however, one of the major opportunities for the
realization of the Tax Assets was closed on March 4, 2010 by the Canadian federal government
when it introduced changes to the Income Tax Act affecting income trusts. Efforts to sell or

realize upon the Tax Assets were unsuccessful.

83.  Accordingly, Look’s Board reconsidered its position with regard to distributing available
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cash and on April 22, 2010, announced its intention to proceed with a new Plan of Arrangement
(the “2010 POA”) to, among other things, permit an orderly sale of Look's remaining property
(not including its cash and Tax Assets); and providing Look shareholders with the option of
receiving their initial distribution of available cash, net of reserves, by way of either a return of

capital or dividend as elected by each shareholder.

xiii. Period by Period Review of McGoey Contributions to Look

84.  McGoey has made many contributions to Look since 2004. To assist in summarizing
these, attached as Schedule “A” to this reply and defence to counterclaim, is a period by period
review of McGoey’s contributions to Look. The contents of Schedule “A” are incorporated by
reference here. The contents of Schedule “A” were for the most part taken from summaries that
were presented to both of the Boards of UBS and Look at least annually and in some cases semi-
annually to report on the work done to meet UBS’ obligations under the UBS/Look MSA. These
summaries were available to the McCutcheon Group and their lawyers in the extensive and
detailed records of UBS and Look; the creation and maintenance of which was required by

McGoey.

xiv. Conclusion

85.  In the case of UBS from McGoey’s involvement in 2002 and in the case of Look from
McGoey’s involvement in 2004, despite the significant challenges described above, profits, cash
flow, corporate governance, and equity were all significantly improved during these time

periods.

86. At the end of May 2002, UBS had:
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a. lost $40.9 million from operations in the previous 24 months ended May 31

2002;

b. had further unrealized losses to be realized of $23.6 million from UBS
actions, prior to McGoey becoming CEO, resulting from litigation, the
discontinuing of business and shut down of operations throughout the USA,

Canada, Demark;

c. 116 employees and no revenue stream since its one major contract was in the

final stages of completion; and

d. equity of $39 million at the end of 2002 of which only approximately $14
million was from normal operations as $25 million of it was from the

proceeds from litigation.
87. In 2003, Look had:
a. $10 million of negative working capital,
b. operating losses of $6-7 million per year; and
c. negative equity after impairment of its assets.
88. By the end of August 2009, however, UBS had:
a. approximately $5 million of cash;

b. unused tax losses and credits equivalent to approximately $70 million at face

value; and
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c. UBS’s 51% equity interest in and control of Look which in turn had:
i. $40 million of equity;
ii. $65 million of cash;
iii. $360 million of Tax Assets;
iv. subscribers for sale;
v. ahead end network in Montreal and Milton for sale; and
vi. abuilding and plant in Milton, Ontario for sale.

B. MCCUTCHEON GROUP FAILURES HAVE BADLY HURT UBS

89. It is disingenuous for the McCutcheon Group to suggest that the litigation UBS now faces
in this lawsuit came about because of McGoey. Failures and missteps by the McCutcheon Group
have converted UBS and Look into “toxic assets”, eliminated the ability of Look or UBS to
realize upon the sale of their remaining assets, eliminated the possibility of a distribution of cash
to the shareholders of either UBS or Look, triggered unnecessary liabilities and litigation of over
$15 million, and put the two companies into years of litigation which will see the costs of legal

and professional fees rise significantly and the shareholders’ value drop significantly.

90.  Furthermore, the McCutcheon Group has totally failed to properly manage UBS and
Look after they obtained control of their Boards in July 2010. The members of the McCutcheon
Group have failed to act honestly and in good faith with a view to the best interest of UBS, and
have failed to exercise the care, diligence and skill that a reasonably prudent individual would

have exercised in the circumstances. Among other things:
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a. The McCutcheon Group is now putting the UBS/Look MSA contract at risk
because it is refusing or neglecting to provide the services required under the
UBS/Look MSA. Mr. McCutcheon, for example, did not even show up for
work at UBS or Look until the end of July 2010 and is not working full time

as CEO of Look and UBS; and

b. The McCutcheon Group has failed to properly disclose Mr. McCutcheon’s
past. While the Dissident Circular (identified below) disclosed that Mr.
McCutcheon had been “a founding partner, director and senior executive of
Lawrence & Company Inc. a merchant bank and family of investment
management companies active in private equity, venture capital, and regulated
investment funds from 1995 to 2009, it failed to disclose, and UBS and Look
have not yet disclosed, that while Mr. McCutcheon was a Senior Officer,
General Counsel, Secretary and a Director of Lawrence & Company Inc., the
Lawrence Partners Fund Inc. lost over $160 million being 80% of its value.
There also has been no disclosure that by no later than November 10, 2008,
Mr. McCutcheon and his fellow directors had to announce that Lawrence &

Company Inc. would not be able to honour retraction notices.

91.  In addition, the McCutcheon Group’s failures include two significant missteps by the
McCutcheon Group. These were to (1) stop the 2010 POA, and (2) remove the entire UBS Board

including McGoey on July 5, 2010.

92.  Even assuming that there is some basis to the McCutcheon Group complaints about

McGoey, which is denied, simple, easily understood alternatives were available, but not taken by
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the McCutcheon Group, which would have avoided triggering the UBS liabilities and litigation.
The McCutcheon Group could have, for example, (1) participated in the 2010 POA and had their
claims determined by that Court, or (2) they could have sued McGoey and the other defendants

as aggrieved UBS shareholders without taking control of the UBS Board.

93.  In both these instances the Court would have determined that there is no merit in the
McCutcheon Group claims, as will eventually be done in this lawsuit; however, Look would
have reconstituted the capitai of Look and distributed the assets contemplated in the 2010 POA,
the Look shareholders (including UBS) would have received an initial distribution, Look’s Tax
Assets would have retained their value and remained available for possible sale, and no liabilities
would have been triggered under the Management Services Agreement entered on May 3, 2006
(effective January 1, 2006) between UBS and Jolian Investments Inc. (“Jolian”), a company

controlled by McGoey (the “Jolian MSA”), or any other management service agreements.

94.  The only material difference for the McCutcheon Group strategy is that they would not
have had direct access to UBS’ corporate treasury to fund their litigation. This McCutcheon
Group strategy has now burdened both UBS and Look (and indirectly their shareholders) with
large additional expenses, litigation and operating expenses — all of which could have been

avoided.

i McCutcheon Group Misstep: Stopping the 2010 POA

95.  With respect to the first misstep, and as described above, the 2010 POA provided Look
and indirectly UBS and their respective shareholders and other stakeholders the opportunity to
have a Court controlled process to, among other things, permit a valuation and an orderly sale of

Look's remaining property (which as it was proposed, would not have included at this time its
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cash and Tax Assets); and providing Look shareholders with the option of receiving their initial
distribution of available cash, net of reserves, by way of either a return of capital or dividend as
elected by each shareholder. Within the 2010 POA process, the shareholders including the

McCutcheon Group would have had the protections of (1) Court approval of the proposed

transactions and process, and (2) a shareholder vote.

96.  The Arrangement Resolution under the 2010 POA required the approval of at least two-
thirds of the eligible votes cast by Look shareholders in addition to approval by a majority of

eligible votes cast by Look shareholders other than UBS and other released parties.

97.  The 2010 POA would have also contained all possible related litigation in one efficient

process while preserving the value of the Look assets.
98. On April 23, 2010, Look announced the 2010 POA.

99.  On April 28, 2010, UBS received a requisition for a shareholders meeting made by the
McCutcheon Group (though the McCutcheon Group had and continued to refuse to identify

themselves to UBS until June 7, 2010).

100. During subsequent meetings with the McCutcheon Group, the lawyers for the UBS and
Look Boards were told by the McCutcheon Group’s lawyer that the Boards were “a bunch of
looters and thugs” and that the McCutcheon Group would vote against the 2010 POA. At this
meeting the McCutcheon Group also foreclosed any discussion about having their grievances

and claims determined by the Court in the 2010 POA.

101.  As aresult of the McCutcheon Group’s refusal to support or participate in the 2010 POA,

Look and UBS knew that (1) even if the 2010 POA proceeded the companies would face
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litigation from the McCutcheon Group that would undermine the purpose of the 2010 POA and
prevent an orderly sale of Look's remaining property and distribution of available cash to Look’s
shareholders, (2) it was more than likely that the Arrangement Proposal would not pass the
shareholder vote as the UBS votes were excluded from that vote, and (3) with the calling of the
Look Debentures (identified and described below) the McCutcheon Group’s intent to undermine
the 2010 POA and the impact of this intention had to be disclosed to the public before Look
Debenture holders decided what to do with their Look Debentures. On May 3, 2010, therefore,
with the advice of their legal counsel Look and UBS announced that Look would terminate the
2010 POA and not proceed with the special meeting of Look shareholders that had been called

on April 23, 2010 for June 28, 2010 to consider the 2010 POA.

ii. McCutcheon Group Misstep: Unnecessarily Triggering UBS Liabilities

102.  With respect to the second misstep, the McCutcheon Group either deliberately ignored, or
deliberately failed to understand that by removing McGoey from the UBS Board and, having

done so, by not proposing him as a director, that they would trigger significant liabilities to UBS.

103. The McCutcheon Group cannot claim as it has suggested that it did not know the
termination provisions of the Jolian MSA prior to requisitioning the July 5, 2010 UBS special
meeting of shareholders or conducting its proxy solicitation campaign in the lead up to that

meeting.

104. There was adequate and timely disclosure by UBS of the Jolian MSA including the

termination provisions and the quantum of the termination payments arising from it.

105. UBS disclosed the details of the Jolian MSA on at least four prior occasions, that is, in
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UBS management information circulars dated January 25, 2007, January 24, 2008, January 27,

2009 and January 19, 2010. The UBS’ management information circular dated January 25,

2007, as an example, contained the following disclosure, on page 10:

“Under the Management Services Agreement, Jolian shall cause Mr. McGoey

to perform the services of the Chief Executive Officer of the Corporation and

such other services as the Corporation deems appropriate. The Corporation

[UBS] has agreed to include Mr. McGoey on the management slate for

election to the Board of Directors throughout the term of the Management

Services Agreement...” [emphasis added]

106. The UBS management information circular dated January 25, 2007 then states further,

also on page 10:

“In the event that Jolian terminates the Management Services Agreement

following a ‘change in control’ of the Corporation or following the failure by

the Corporation to respect any of its obligations under the Management

Services Agreement (after having received written notice of such failure and

having been given reasonable time to correct such failure), Jolian is entitled to

a lump sum payment equal to 300% of the aggregate of:

(i) the ‘base fee’ (currently US$360,000 per year); (ii) a performance
incentive (of not less than US$180,000) based on the highest
performance incentive in the previous two calendar or fiscal years; and

(iii) certain annualized expenses of Jolian.” [emphasis added]
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107.  As regards the amount that would be payable to Jolian in the event of termination, UBS’
four annual management information circulars from 2007 to 2010 (identified above). set out the
formula for determining the amount of the lump-sum payment to Jolian in certain circumstances,
including if McGoey was not elected to the UBS Board. The formula indicates the lump-sum
amount will vary depending on the date of termination of the Jolian MSA, as the lump-sum
amount takes into account an annual base fee and performance incentives in the two previous
calendar or fiscal years. UBS’ management information circular dated January 19, 2010 sets out
in detail, on page 10, McGoey’s compensation for the fiscal year ended August 31, 2009,
including management services fees of $570,000, a contingent award of $1,800,000, and other
compensation of $51,622. If one abplies the formula for the lump-sum payment set out in UBS’
management information circular to the compensation figures also set out in it, it is evident that
if the Jolian MSA was terminated in 2010 following default by UBS, the lump-sum payment due

from UBS to Jolian would be substantial.

108.  The UBS Management Information Circular dated May 30, 2010 prepared with respect to
the July 5, 2010 UBS special meeting of shareholders requisitioned by the McCutcheon Group
was filed on SEDAR on May 31, 2010 (the “July 5, 2010 Meeting MIC”). Among the reasons
UBS management listed to reject the McCutcheon Group’s request to remove the UBS Board at

page 1 were:

a. “the proposal from the requisitioning shareholder may result in expensive and
protracted litigation and reduce or delay the distribution of available cash by

Look™; and

b. “the proposal from the requisitioning shareholder will trigger substantial
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payments under an existing services agreement entered into by UBS and may
trigger additional substantial payments under other existing services and
employment agreements entered into by UBS, thereby significantly reducing

UBS’ cash position.”
109. The July 5, 2010 Meeting MIC also stated at page 14 that:

“The removal of the incumbent directors of the Corporation and the election
of the nominees to be proposed by the Requisitioning Shareholder will result
in a breach of an existing services agreement entered into by UBS and give
rise to termination rights under such agreement. In addition, it may result in a
breach of other existing services and employment agreements entered into by
UBS. In such cases, UBS will be required to pay substantial amounts under
such agreements, as discussed below. This would significantly reduce UBS’
cash position and have a material adverse effect on UBS’ financial

position.”
110. The July 5, 2010 Meeting MIC also stated at page 15 that:

“In the event that the resolution to remove the incumbent directors of the
Corporation from office is adopted at the Meeting, Mr. McGoey will no
longer be on the Board of Directors of UBS. This will give Jolian the right to
terminate the Jolian MSA as a result of a “Company Default”. If the Jolian
MSA is terminated by Jolian following such “Company Default”, Jolian will
be entitled to a lump-sum payment equal to 300% of the aggregate of: (i) a

“base fee” (currently $570,000 per year); (ii) a performance incentive (of not
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less than $285,000) based on the greater of the performance incentive in the
immediately-preceding calendar or fiscal years and the average of the
performance incentives paid in the two immediately-preceding calendar or
fiscal years; and (iii) certain annualized expenses of Jolian. Taking into
account performance incentives awarded only by UBS, the payment that
would be due to Jolian upon termination of the Jolian MSA is estimated by the
two independent directors of UBS to be $8.6 million. See “Part 3 —
Compensation”. Any such payments due to Jolian under the Jolian MSA are
payable to Jolian in a lump-sum payment within five business days of its
termination and, in the case of a portion of a contingent restructuring award
granted by UBS to Jolian in 2009, immediately upon such termination. The
portion of the contingent restructuring award is also immediately payable
upon a change in control of UBS. As noted in section 4 above, the contingent
restructuring award is otherwise payable upon UBS receiving adequate cash
resources. The Jolian MSA does not permit any set off of payments and
accordingly, UBS will not be entitled to hold back or set-off against any of its
obligations under the Jolian MSA the amount of damages it claims to have
sustained, if any, as a result of any alleged breach by Jolian under any other

agreements between UBS and Jolian.”

111. The complete text of the Jolian MSA was also filed on SEDAR on June 3, 2010 more

than a month ahead of the July 5, 2010 scheduled UBS shareholders meeting.

112. On June 7, 2010, the McCutcheon Group filed an information circular in advance of the

July 5, 2010 UBS special meeting of shareholders (the “Dissident Circular”); in this document,



46

the McCutcheon Group admits it was aware of the liabilities it would trigger for UBS if its

strategy was implemented. At page 9 of the Dissident Circular, for example, the McCutcheon

Group states:

“Perhaps the most staggering aspect of [the Jolian MSA] is that the golden
parachute payments are triggered if [McGoey] is not elected as a director of

UBS!”

113.  On June 22, 2010, UBS’s then lawyers wrote to the lawyers for McCutcheon Group
advising of the previous UBS disclosure of the Jolian MSA and its termination provisions, and
objecting to the misrepresentation of the UBS disclosure record by McCutcheon Group in its

Dissident Circular and at the “town hall meeting” hosted by the McCutcheon group on June 17,

2010.
C. JOLIAN MSA IS VALID AND ENFORCEABLE

114. As described above, UBS entered into the Employment Agreement with McGoey

effective June 1, 2002.

115, On May 3, 2006, UBS entered into the Jolian MSA, effective January 1, 2006, with
Jolian, a company controlled by McGoey. On that same day, UBS entered into a settlement
agreement with McGoey that terminated the Employment Agreement. As a result, the J olian

MSA replaced the 2002 Employment Agreement with McGoey.
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116.  After receiving independent legal advice including independent legal advice throughout
the negotiation of the Jolian MSA, the Human Resource Committee of the UBS Board

recommended to the UBS Board that UBS enter the Jolian MSA.

117. After receiving independent legal advice, and the recommendation of the Human
Resource Committee of the UBS Board, the UBS Board other than McGoey (his interest in the
Jolian MSA having been fully disclosed to the Human Resource Committee and to the UBS
Board) passed a resolution approving the Jolian MSA and authorizing Mr. Mitrovich (the
Chairman of the Human Resource Committee) and Mr. Minaki (another independent UBS

director) to sign the Jolian MSA on UBS’ behalf.

118. Messrs. Mitrovich and Minaki with proper authority from UBS signed the Jolian MSA on

behalf of UBS and bound UBS to its terms.

119. The Jolian MSA was properly negotiated and completed, is a valid and binding

contractual obligation of UBS, and is enforceable.

120. With the benefit of full information, independent legal counsel, and with McGoey’s
interest fully and properly disclosed, the independent members of the UBS Board determined
that the terms of the Jolian MSA were in the best interests of UBS and were necessary,

reasonable and fair.

121. The terms of the Jolian MSA are reasonable and fair and are in the best interests of UBS.

122. The Jolian MSA (and Employment Agreement) was far from being “one-sided” as
alleged in the statement of defence and counterclaim; by entering into the Jolian MSA, McGoey

was agreeing to lead two public companies both of which were in poor financial condition and



48

facing substantial litigation and potential litigation in a very competitive and evolving industry

fraught with technical and regulatory challenges.

123. By agreeing to the Jolian MSA, UBS was retaining its CEO and also was able to meet its

obligations under the UBS/Look MSA in providing McGoey as Look’s CEO.

124. The terms of the Jolian MSA, including its termination provisions, are consistent with
industry norms and for an executive with the specialized experience and skills of McGoey. They
were also consistent with the economic and legal terms and conditions of the McGoey

Employment Agreement.

125. The Canadian wireless-based industry at the time the Employment Agreement and Jolian
MSA were completed included a small number of significant players. There were few
individuals in Canada who had the experience, skills and know-how in the wireless-based
industry that McGoey possessed at the time the Employment Agreement and the Jolian MSA
were entered into that would be able or willing to accept these positions. And the others, were
leading the other key players in the industry such as Bell Canada, Rogers and Telus and as such

were unavailable to UBS and Look.

126. The termination provisions of the Jolian MSA (referred to pejoratively as the “golden
parachute” by the McCutcheon Group in the statement of defence and counterclaim) were
rational, precedented, reasonable and fair, necessary, economically reasonable, and in
compliance with good corporate governance practices. The termination provisions made sense

in the circumstances that included:

a. UBS (for itself and for Look) needed to attract and retain McGoey as it was in
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UBS’ best interest to have someone with his hard-to-find experience, skills and

know-how in such an evolving and competitive industry;

Take-over and change of control protections such as those contained in the Jolian
MSA were a common element in competitive executive compensation packages
as they offered the executives some protection from events that were largely
outside the control of the executives and provided an incentive for the executives
to accept a position with a possible take-over target and to stay on in the face of

an anticipated take-over or change of control;

The competitive, evolving, and litigious nature of the industry UBS and Look
were in meant that their take-over or change of control through a fundamental
transaction, change of control of the board or otherwise was a real possibility (and
had already happened twice before) along with associated litigation. As a result,
the termination provisions were needed to reduce the potential conflict of interest
in such an event for management such as McGoey who would likely lose his
position in such a take-over or change of control, and to provide him an incentive
to stay in his position despite the likelihood of resulting litigation including claims

against him;

The termination provisions would allow McGoey to evaluate a take-over or

change of control objectively; and

The termination provisions were designed to protect McGoey’s future no matter

the outcome of a take-over or change of control attempt of UBS or Look and to
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thereby free him to consider only the best interests of UBS or Look should a take-

over or change of control attempt be made.

127. Jolian and McGoey acted in reliance upon the Jolian MSA and UBS’ representation to
them, with the assistance of independent legal counsel to the UBS Board, that the Jolian MSA
constituted the terms under which Jolian and McGoey were to provide services to UBS and Look

from May 2006 through to July 5, 2010. UBS and Look benefited from receiving these services.

128. It is unfair and unreasonable for the new management of UBS, almost eight years after
the Employment Agreement was completed and over four years after the Jolian MSA was
completed, to allege that the Jolian MSA is void and never existed. To give credence to this

claim would unjustly enrich the McCutcheon Group without juridical reason.

129. The Company Default and termination without cause of the Jolian MSA by UBS was the
result of the missteps by the McCutcheon Group. Neither Jolian nor McGoey terminated the

Jolian MSA.

130. Furthermore, Jolian and McGoey plead that unrelated. to any duty to indemnify Jolian and
McGoey, UBS has an obligation under the terms of the Jolian MSA (at clause 5 of Appendix A)
to reimburse Jolian for all reasonable legal, accounting or auditing expenses incurred in respect
of the Jolian MSA, Jolian’s performance of the services as contemplated in the Jolian MSA, and
any other matter relating to UBS including the defence against actions commenced by UBS,
other shareholders or regulatory authorities. As was described above in relation to the
Employment Agreement, this clause was included to ensure that UBS could not claim to

terminate the Jolian MSA or that the Jolian MSA had been terminated and thereby deny McGoey
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access to payment by UBS of his legal and other professional fees that might be required to fight

for his rights under the Jolian MSA.

131. In addition, pursuant to section 7.11 of the Jolian MSA, in the event of any dispute
between Jolian and UBS as to any alleged breach by Jolian of any obligation under any other
agreement between UBS and Jolian (the “Other Agreements™), UBS shall not be entitled to
cease making payments required under the Jolian MSA to be made or provided to Jolian or
McGoey and UBS shall not be entitled to hold back or set-off against any of its obligations under
the Jolian MSA the amount of any damages it claims to have sustained as a result of any alleged

breach under any of the Other Agreements.

132. To UBS, in 2006 the Jolian MSA was reasonable, just as the Employment Agreement
was reasonable in 2002. UBS wished to retain the services of McGoey. As described above, by
2006 McGoey had already brought significant success to UBS and Look (the latter also being
important to UBS as it had to provide the management services to Look as required by the

UBS/Look MSA).

133.  McGoey’s continued successful contribution to UBS and Look was threatened by the
environment of litigation including personal litigation that had developed by 2006 and which is
described above. UBS and McGoey agreed to a management services agreement structure and
indemnity provisions were necessary in the circamstances to reduce the risk of personal liability
to McGoey for his actions as UBS CEO and as Look CEO, and to provide him the assurances,

protection, and incentive to continue in his roles despite the litigious environment.

134. The Jolian MSA did not materially change the economic terms from those already agreed

to by UBS in the Employment Agreement. Furthermore, in clause 3.7 of the Employment
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Agreement, UBS agreed to restructure the manner of compensating McGoey if such a change
was more tax advantageous to McGoey and if such a change was not detrimental to UBS — as

was the case in switching to a management services structure through the Jolian MSA.

135. In particular, the Human Resource Committee of the UBS Board considered within the
negotiations of the Jolian MSA and before recommending the Jolian MSA to the UBS Board

that:

a. It had been 3% years since the Employment Agreement was entered into and

after such a period a review was appropriate.

b. By March 2006 it had been 4 years since the new UBS Board started and after

such a period a review was appropriate.

c. Litigation facing UBS and Look included claims against management in their

personal capacity.

d. McGoey was now subject to litigation exposure for his role at two public
companies as opposed to one with known litigious minority shareholders in

both companies.

e. “Bill 198” under Ontario securities law was to become effective as of January
1, 2006 and it was more onerous to officers, directors and named persons
including an increased chance such persons would be parties to future

litigation under this regime and could face claims of personal liability.
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The UBS directors and officers insurance was no longer sufficient or assured

for all circumstances.

As a tactic, certain Look shareholders had sued McGoey personally. McGoey
was removed as a party to the lawsuit by court order, and subsequently in
2010 those shareholders entered into a settlement with Look. The UBS
directors and officers insurer had taken the position the shareholders’ lawsuit
was not covered and, even if it had not, there was not adequate coverage or

security.

. New indemnifications were to be put into place to confirm the intent of UBS
regardless of its capacity to indemnify. The management services structure
offered some limited additional protection to McGoey that UBS should
provide since UBS did not possess sufficient resources to back up its

indemnities.

Potential merger and acquisition issues could change the nature and

composition of the two Boards or managements of the two public companies.

All major operational and restructuring activity was lafgely completed. The
next probable major step was a merger and acquisition transaction or some

other fundamental transaction.

Take-over and change of control (including by a change of control of the UBS
Board) protections such as those contained in the termination provisions of the

Jolian MSA were required by corporate governance principles to reduce the
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potential conflict of interest McGoey might face should these occur by
protecting his future and allowing him to consider only the best interests of

UBS and all of its shareholders.

Take-over and change of control (including by a change of control of the UBS
Board) protections such as those contained in the termination provisions of the
Jolian MSA were common in the industry and were required to retain
McGoey. UBS desired McGoey’s continued contributions including his hard-

to-find specialized experience, talents, skills, and know-how in the industry to

lead UBS and to lead Look and meet UBS’ obligations under the UBS/Look

MSA.

. McGoey had made significant and material contributions to UBS and Look
and had achieved significant and material results for UBS and Look; these

included:
i. Restructuring UBS’ operations;
ii. Acquiring control of Look;
iii. Negotiating the Right to Use Agreement for UBS;
iv. Negotiating the UBS/Look MSA;
v. Restructuring Look’s operations; and

vi. Re-positioning Look to implement a M3 strategy.






