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BETWEEN:
JOLIAN INVESTMENTS LIMITED

Plaintiff

-and —

UNIQUE BROADBAND SYSTEMS, INC.

Defendant

AND BETWEEN:
UNIQUE BROADBAND SYSTEMS, INC.

Plaintiff by Counterclaim
- and -

JOLIAN INVESTMENTS LIMITED, GERALD MCGOEY,
LOUIS MITROVICH AND DOUGLAS REESON

Defendants by Counterclaim

REPLY AND DEFENCE TO COUNTERCLAIM OF JOLIAN INVESTMENTS
LIMITED AND
DEFENCE TO COUNTERCLAIM OF GERALD MCGOEY

1. The defendants to the counterclaim deny the allegations contained in the counterclaim
save to the extent they are admitted in the amended statement of claim or in this reply and

defence to counterclaim.



2. On July 5, 2010, Messrs. James G. McCutcheon, Robert Ulicki, and Henry Eaton were
clected as the new Bdard of Directors of the Defendant/Plaintiff by Counterclaim Unique
Broadband Systems, Inc. (“UBS” or the “Company”) at a contested UBS shareholders meeting.
The dissident shareholder group that supported their election was led by Mr. MecCutcheon and
included, among others, Messrs. Ulicki, Eaton, Stephen Rosen, and Arthur Silber (collectively,
the “McCutcheon Group”). It is the McCutcheon Group and their lawyers, now with the
beﬁeﬁt of UBS’ corpdrate treasury, that seek to improperly target the outgoing directors of UBS

as part of their misguided effort to cover up their own misconduct as outlined below.

3. The McCutcheon Group’s statement of defence and counterclaim is remarkable for a

number of reasons, but two stand out:

a. first, the McCutcheon Group’s statement of defence and counterclaim
purports to re-write UBS’ history and to second guess 8 years of corporate
action by UBS at the direction of its full Board. It also purports to suggest
that Gerald McGoey (“McGoey”) did not bring significant value to UBS and
Look Communications Inc. (“Loeok”). This attempt by the McCutcheon
Group to suggest McGoey did not earn his compensation is an attempt to
distract the UBS shareholders attention from the McCutcheon Group’s lack of

attention to, and mismanagement of, UBS since July 5, 2010.

b. second, the McCutcheon Group now remarkably and disingenuously alleges
in the statement of defence and counterclaim that it did not know, or did not
understand (1) the liabilities that their actions would cause UBS and its

shareholders, and (2) that alternative courses of action were available to them



that would not have attracted such liabilities.

A..  MCGOEY’S CONTRIBUTIONS WERE ESSENTIAL TO THE SUCCESS OF
UBS AND LOOK

4. Contrary to the allegations made in the statement of defence and counterclaim and for the
reasons set out below, McGoey brought significant value to UBS and to Look, and McGoey
provided full and fair value to UBS in exchange for the compensation and consideration he

received.

5. Without the contributions of McGoey to UBS since 2002 and to Look since 2004, those
two companies would not have survived. On the contrary, since the McCutcheon Group took
control of UBS, their actions have caused serious financial harm to UBS; and, solely as a result

of the actions and neglect of the McCutcheon Group, UBS is now on the verge of insolvency.

6. Throughout the material period, due to the contributions and efforts of McGoey and his
team, UBS and Look saved millions of dollars of commissions that would have otherwise have
had to be paid to investment bankers had they been engaged or had those that were engaged been
successful in selling various assets. It was only through the efforts of McGoey and his team that
they were able, through a little known or used method of sale, to close the sale of Look’s
spectrum and broadcast licence assets in the face of a changing market, in the face of a economy
in disarray, and, most significantly, in the face of a campaign by Bell Canada and Rogers
Communications Inc. (“Rogers”) — two of the biggest companies in Canada and UBS and
Look’s two biggest suppliers — to drive Look into bankruptcy by attacking Look through
multiple litigation claims, and by creating -uncertainty and false expectations by repeatedly

giving on and off again expressions of interest; all in an attempt that they might acquire Look’s



assets at fire sale prices.

i McGoey Becomes a Director and CEO of UBS

7. Prior to working with UBS, McGoey worked within the BCE group of companies where
he was Executive Vice President and Chief Financial Officer of BCE Inc. and then Chief
Corporate Officer of Bell Canada. McGoey was also Chairman of the Board of Bimcor Inc.,
Chairman and President of BCE Ventures, Chairman of Bell Sigma, and a director of Bell
Canada International, MediaLinx Inc. and a number of other Bell companies. Before joining the
BCE group, McGoey held the positions of President and a director of Oxford Enterprises as well
as Executive Vice President and Chief Financial Officer of Canada Development Company. He

has also been a partner in the accounting firm Peat Marwick Thorne.

8. McGoey first became involved with UBS in 2001 during a shareholders’ dispute and was
elected to the UBS Board on March 18, 2002 along with a number of other directors: Messts.
Louis Mitrovich, Peter Minaki, John A. MacDonald and Douglas Reeson. All of these directors
were and are respected members of Canada’s business community. Messrs. Mitrovich, Minaki,
and MacDonald had been well-known senior executives with public companies such as Alcatel
Canada Inc., Ericsson Canada Inc., and Bell Canada. Mr. Reeson is the former Executive
Director of Listings for the Toronto Stock Exchange, and, after a distinguished career in

Canada’s financial sector, is the director of many public companies in Canada.

9. McGoey was asked to become acting Chief Executive Officer (“CEO”) of UBS on
March 18, 2002 as the entire management team of UBS had resigned and received severance due

to a “Change of Control” event at UBS.



10.  From March 2002 to June 2002, the UBS Board looked without success for a candidate
for the full time position of UBS CEO. During that time, the UBS Board had on a number of
occasions tried to hire McGoey as the full time UBS CEO. McGoey repeatedly declined the
UBS CEO position while at the same fime continued to operate the company, stabilize the
employee base, complete the contract with XM Radio and Hughes Network Systems, and pursue
other opportunities for new large contracts for UBS. As is discussed below, UBS was in
financial difficulties with the the Hughes Network Systems engagement coming to an end and no

major sources of revenue on the horizon.

11.  The independent members of the UBS Board and McGoey reached an agreement for
McGoey to become CEO on terms and conditions outlined in a management contract dated June
17, 2002 (the “Employment Agreement”). During the negotiations of the Employment
Agreement, both parties retained independent legal counsel and were advised by their own legal
counsel. The full Board of UBS, other than McGoey who had disclosed his interest, with the
benefit of full information, determined that the Employment Agreement was in the best interest
of UBS, was necessary, reasonable and fair to UBS, and approved the Employment Agreement.
The Chairman of the UBS Human Resource Committee (Mr. Mitrovich) and one other UBS
Director (Mr. MacDonald) were properly authorized to and did sign the Employment Agreement

on behalf of UBS.

12.  The Employment Agreement was properly negotiated and completed, and was a valid
and binding contractual obligation of UBS. The terms of the Employment Agreement were
reasonable and fair and were in the best interest of UBS. The terms of the Employment

Agreement were consistent with industry norms. The terms of the Employment Agreement were



disclosed annually in the relevant UBS management information circulars.

13.  McGoey acted in reliance upon the Employment Agreement and UBS’ representation to
him that it constituted the terms under which McGoey was to provide services to UBS and Look

from June 2002 to May 2006. UBS and Look benefited from receiving these services.

14.  Within the negotiations of the Employment Agreement, both sides were aware from the
experience of the previous management of UBS that three key terms needed to be determined for
the Employment Contract. Each of these were carefully negotiated and agreed to by McGoey
and UBS. First, it was agreed the CEO must be a member of the Board and be at least nominated
to the position of Chairman. Second, it was agreed that the indemnity from the Company would
be contained in the Employment Contract and that it would be comprehensive and all inclusive.
Third, it was agreed that all expenses whatsoever relating to any and all professional fees that
were incurred in relation to the Employment Agreement were to be borne by the Company. This
last clause was added to ensure that UBS could not claim to terminate the Employment
Agreement or that the Jolian MSA (described below) had been terminated and thereby deny
McGoey access to payment by UBS of his legal and other professional fees that might be

required to fight for his rights under the Employment Agreement.

ii. McGoey Begins to Turn Around UBS

15.  Prior to McGoey’s arrival at UBS, for the two previous years that had ended in May
2002, UBS had lost over $40 million from operations and was running at a negative cash flow.
The cash balances of UBS went from $80.7 million to $38.2 million — a decrease in cash of
$42.5 million in a space of 24 months. With over a hundred employees, UBS was bumin.g

through cash and there was no contract back log in the Company.



16.  The UBS acquisition in Denmark in fiscal 2001 was written off in 2002 for an amount in
excess of $20 million. The ill-fated Denmark acquisition, which is discussed further below,
came about as a result of the mismanagement of UBS’ then Chief Financial Officer (“CFO”), Mr
Stephen Rosen. Mr. Rosen is the largest UBS shareholder in the McCutcheon Group, he voted
for the removal of McGoey at the July 5, 2010 special meeting of UBS shareholders, and he has
been a personal advisor to Mr. McCutcheon from July 2010 onwards. Among other missteps,
Mr. Rosen, who cannot read Danish, signed Danish language leases on behalf of UBS without
first having them translated into English, and guaranteed Danish bank indebtedness without

authorization from the UBS Board.

17.  Total UBS revenue from global contracts (other than the one contract with XM Radio)
was $11 million in 2001 and only $3.6 million in 2002. This was a drastic drop in contract
revenue. The end of the sole single-purpose contract, the high number of employees, negative
cash flows from operations, and substantial long term liabilities that could not be met under the
existing operating cash flows had UBS in a substantially declining business. Total revenue,
including the Hughes Network Contract during the year ended May 31, 2003 totalled $4.2
million — a $21 million decrease from the $25.2 million earned in the same period in 2002. Prior
year revenues could mostly be attributed to the final stages of a cqntract with Hughes Network
Systems, which was completed in December 2001 and only revenue from minor equipment

repairs continued thereafter.

18.  Within the first six months of the change in the management and the Board of UBS,

through the efforts of McGoey and the new management team:

a. in July 2002, the Company completed the acquisition of a product line of



point-to-point radios and other assets from SierraCom, a Massachusetts
company that was involved in microwéve_ based telecommunications systems.
These assets included intellectual property, test equipment and various other
inventories for an aggregate purchase price of $1.9 million. This acquired
product line was an addition to UBS’ wireless product portfolio as it is used
by various OEM’s for their cellular network rollouts. The Company’s plans
were to continue with the manufacturing, development and evolution of the
point-to-point radio product line into a 3G compliant backhaul internet

protocol radio product; and

b. the Company announced in October 2002 the purchase of certain assets of
Broadtel Communications, Inc., a California-based developer of point-to-
multipoint broadband wireless access systems for next generation networks.
The system was based on the DOCSIS transmission protocol operating on
frequency ranges from 1.5 GHz to 10.5 GHz. This acquisition brought to
UBS a CMTS/WMTS component, which was strategic to the overall point-to-
multipoint strategy, a product that completed the UBS product line for turnkey

broadband wireless access systems.

19.  Because of the bankruptcy and/or winding down of these companies, the prices paid for
the equipment and technologies were extremely advantageous to UBS and no liabilities were

acquired or incurred that would have come with the purchase of the shares of the companies.

iii. McGoey Directs the Acquisition of Look Communications Inc.

20.  Look was created by two Companies, Telesystems Ltd. (then led by Mr. Charles Sirois)



and Bell Canada (then led by Mr. Jean Monty). When Look commenced operations there were
no satellite broadcasters in Canada and Look was a logical alternative to cable TV in Ontario and

Quebec. Look has never had any profit or net income.

21.  Satellite broadcasting was later launched by Bell Canada. Due to the Telesystems Ltd.
transaction, a falling out occurred between Messrs. Monty and Sirois, and Look was abandoned
by its shareholders and filed for Companies’ Creditors Arrangement Act (“CCAA”) protection.

The total investment written off by the stakeholders was approximately $600 million.

22.  On September 4, 2001, Look was granted protection from its creditors under the CCAA.

The plan determined by the CCAA process was implemented on February 11, 2002.

23.  In 2002 and 2003, Look had a working capital deficiency of approximately $10 million.
During the period 2002 and 2003, McGoey held numerous meeting with Mr. Sirois and Mr.

Michael Cytrynbaum with respect to UBS becoming involved with Look.

24.  The acquisition of control of Look was complex and extended over a period of more than

one year:

a. In January 2003, UBS acquired 5,866,247 treasury common shares from Look
for cash consideration of $2,346,000 representing a shareholder interest of

approximately 20%;

b. In May 2003, UBS acquired a further 2,903,793 common shares of Look in a
private transaction for cash consideration of $1,655,000 resulting in an

increase in the UBS interest in Look to 29.9%;
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c. UBS also acquired, during May 2003, an assignable fully funded option for
cash consideration of $3,352,000 to purchase, subject to regulatory approval, a
further 6,207,427 Look shares which UBS exercised in December 2003

increasing UBS’ interest in Look to 51.06%;

d. In May 2004, UBS converted $2,447,000 of convertible debentures it held in

Look and received 32,626,667 common shares of Look; and

e. In July 2004, UBS received 961,428 common shares in Look in lieu of
debenture interest resulting in UBS holding 48,565,562 common shares of

Look at August 31, 2004, representing approximately 53% of Look.

25.  The acquisition costs associated with UBS’s investment in Look amounted to $1,006,000.
These transactions were completed without hiring an investment banker or paying the related

fees.

iv. McGoey Stems the UBS Cash Flow Drain

26. By October 2003, McGoey had arranged to settle or avoid most of UBS’ potential
Canadian litigation including avoiding the severance costs of terminating the employment of 116
employees Ain the UBS Canadian engineering and manufacturing department. McGoey
accomplished this by, among other things, selling the Canadian engineering and manufacturing
operations of UBS to a new private company formed by many of the employees that made up

that department on the following basis:

a. obtaining a $2 million purchase price for UBS ;
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b. obtaining for UBS the right of first refusal on the resale of the engineering

operations;

c. avoiding severance payments that otherwise would have had to have been

paid by UBS;

d. obtaining for UBS full releases from any claims from the departing UBS

employees and engineers;

e. obtaining for UBS the obligation by the departing UBS employees and

engineers to build Look’s Mobile Broadcast Network Trial; and

f. obtaining for UBS the obligation by the departing UBS employees and
engineers to maintain the Look network with the Look operating engineers

(the “UBS Engineering Divestiture”).

27.  McGoey undertook monthly reviews of operations and capital commitments until the
financing provided as part of the UBS Engineering Divestiture was repaid by the former UBS

engineering group.

28.  In addition to the benefits listed above, by completing the UBS Engineering Divestiture,
UBS reduced its workforce to 6 without having to pay severance, and thereby eliminated a

source of $20 million of losses in 2003 and the first half of 2004.

29.  During 2004 and 2005, UBS continued to incur losses from its USA, Denmark and
Canadian operations. The Board of UBS decided to focus on the annuity type business of being

a service provider rather than an equipment provider. As a result, McGoey worked on shutting
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down the operations in USA and Denmark and completing the divestiture of the Canadian
manufacturing and engineering business. Before this effort, UBS, excluding its interests in
Look, was dysfunctional and filled with undisclosed long term commitments and litigatioh
resulting from the conduct of prior management of UBS (such as guarantees to suppliers and

long term leases in Denmark).

30. McGoey and his team continued to manage all the litigation at UBS in Denmark and
elsewhere while turning around UBS and Look to positive free cash flow positions. These

actions included, but were not limited to:

a. While UBS’ acquisition of Look was underway, Craig Wireless International
Inc. (“Craig Wireless”) sued Look and UBS and individual members of
management alleging that Mr. Sirois and Telesystems Ltd. should have sold
Look to Craig Wireless (the “Craig Wireless Litigation”). The Craig
Wireless Litigation lasted six years from February 2004 and was settled in
UBS and Look’s favour in 2010. During this time, Cfaig Wireless’ claims
against Telesystems Ltd. had been dismissed but they had continued and
commenced against Look, its management on a personal basis (including
McGoey and others), and UBS. As is discussed below, these personal claims
against management were one of the reasons why the Employment Agreement
was converted to a management service agreement (the Jolian MSA,

described below).

b. As part of the Craig Wireless Litigation, on or about May 4, 2004, UBS and

Look obtained an order from the Ontario Superior Court of Justice dismissing
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with prejudice the claims brought by Craig Wireless for, among other things,
an injunction that would have prevented UBS from voting its shares of Look
and converting into common shares its convertible debentures pursuant to
Look’s February 2004 rights offering. At the same‘time, Craig Wireless also
withdrew its challenge to the Canadian Radio-Television Telecommunications
Commission’s (“CRTC”) approval of UBS acquiring a controlling interest in

Look;

As mentioned above, McGoey had to make numerous trips to Denmark to
manage, litigate and settle claims, disputes, and the lease obligations entered
into by Mr. Rosen. In particular, there were certain claims filed against UBS
in connection with UBS Technologies A/S (formerly ProTeleVision
Technologies A/S), its Danish subsidiaries that had filed for bankruptcy in
early 2003. The claims, which relied on alleged guarantees by UBS,
amounted to 14.3 million Dutch Kroner’s (approximately $3 million) and
related to rent én leased premises used by UBS Technologies in Denmark and
a subcontracting agreement for the manufacture of equipment. These
agreements, each entered into and/or approved by Mr. Rosen, cost the
Company over $20 million. Despite McGoey’s initial litigation victories for
UBS, litigation in Denmark over some of these obligations continues to this

day;

On May 17, 2005 a proceeding was brought against UBS alleging damages of

approximately $700,000 for repairs to premises under a lease. UBS filed a
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third party claim against a sub-tenant for indemnification of any damages to

the subleased premises; and

e. On June 8, 2005 an investment dealer filed a third party claim against UBS
resulting from litigation against that investment dealer by two UBS
shareholders including Mr. Rosen. The claim against the investment dealer
was for negligence and breach of contract claiming damages of $42,000,000
and pertained to a secondary sale of UBS shares in 2000, on behalf of the two
shareholders. The third party claim against UBS alleged that UBS was
required to indemnify the investment dealer against claims on the performance
of the investment dealer with respect to this secondary sale of UBS shares. As
CFO of UBS, Mr. Rosen had signed a standstill agreement with the
investment’banker and was attempting to argue that, among other things, that
the standstill agreement should not be enforced. In October 2010, Mr. Rosen
settled his lawsuit against the investment dealer and the third party claim
against UBS for an insignificant sum payable only to him by the investment
dealer and UBS. This ended a lawsuit that had required UBS to disclose a

claim against it of $42,000,000 for six years.

V. McGoey Steers Look Through the Inukshuk Challenge

31.  During his first year as UBS CEO (June 2002 to May 2003), at the same time as he was
bringing about an acquisition of control of Look by UBS, McGoey was also negotiating with

Microcell Telecommunications Inc. (“Microcell”) for the purchase by UBS of various rights

owned by Microcell’s wholly owned subsidiary Inukshuk Internet Inc. (“Inukshuk”) that had a
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license over 100 MHz of spectrum across Canada. These negotiation resulted in UBS obtaining

on or about January 16, 2003 the following:

a. the sole “right to use” 36 MHz of Inukshuk’s spectrum in the 2.5GHz
frequency band in Ontario, Quebec, Alberta and British Columbia (the “Right
of Use Agreement”). The completion of the Right of Use Agreement was
subject to certain conditions including receiving regulatory approval from
Industry Canada. UBS had already received a developmental license from
Industry Canada while the regulatory approval process vwas underway. The
Right of Use Agreement expires co-terminus with the spectrum licenses on
March 31, 2011. If the licenses are renewed beyond their expiration date of

2011, the Company’s Right of Use Agreement may also be extended; and

b. included in the Right of Use Agreement was a right of first refusal granted to
UBS over the remainder of the spectrum (65 MHz) licences held by Inukshuk
should it ever decide to sell or license the remaining spectrum not licensed to

UBS.

32.  As with the Look acquisition negotiations, these negotiations were long, complex, time
consuming, highly volatile, and fraught with regulatory complications and legal issues. These
complex discussions and negotiations were extremely demanding and could not have been done
by anyone else at UBS other than McGoey. Again no investment banker was used on these
transactions. In addition, all of these assets were available to both Rogers and Bell Canada who
subsequently did acquire these assets through the 2009 POA (identified below) for some $80

million while still leaving the remaining Tax Assets (identified below) and other assets with
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Look for the benefit of its shareholders.

33. in 2003 and following, the UBS Board was composed of individuals with extensive
experience in the Canadian communications industry. The UBS Board at the time expressed
their congratulations to McGoey regarding these agreements; and, expressed their view that these
transactions were an outstanding accomplishment and that the acquisition of this spectrum and
broadcast assets on the extremely favourable terms and conditions under which UBS acquired
them added significant value to the Company. The true future value of these assets remains to be
determined and exploited. In September 2010, for example, Bell Canada paid $1.3 billion for the
CTV assets and the CEO of Bell Canada, Mr. George Cope, stated at that time that video was a
game changer in the wireless industry in Canada. This CTV purchase occurred 15 months after

Bell Canada/Rogers acquired the spectrum and broadcast licence assets from Look.

34. As a result of McGoey’s efforts, UBS had completed the acquisition of the largest
ownership of spectrum in Canada. This UBS spectrum position was larger than each of the three
wireless service providers, Rogers, Bell Canada, and Telus Communications Company

(“Telus”).

35.  For months following these agreements, McGoey worked with Look, Microcell, legal
teams, the CRTC, and Industry Canada to conclude all the necessary requirements such as
Canadian ownership license renewals. These were again a lengthy and difficult set of

negotiations and implementation with complex transactions and regulations.

36.  During this time, negotiations were also taking place between McGoey and Bell Canada
as well as with Rogers. McGoey met on numerous occasions with Bell Canada executives

(including Mr. Sabia, Mr. Anderson, and Bell Canada’s Merger & Acquisition Group). These
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negotiations resulted in a memorandum of understanding between Bell Canada and Look under
which Bell Canada would provide financing to Look, Bell Canada would supply certain assets to
Look (known as the “Bell Basket”), and had Bell Canada partner with Look in the distribution of

~mobile TV and eventually mobile broadband.

37. At the same time that McGoey was negotiating with Microcell for the rights to the
Inukshuk spectrum, one of UBS’ Board members, who was then President of Allstream Inc.
(now MTS Allstream Inc.) (“MTS Allstream”), together with the CEO of MTS Allstream, and
Mr. Craig McCaw of McCaw Cellular, had entered into negotiations with Microcell. UBS and

the other members of the UBS Board were not aware of these negotiations.

38.  As aresult of these negotiations, on November 19, 2003, MTS Allstream, Inukshuk and
NR Communications, LL.C announced a joint venture for the use and development of 60 MHz of
spectrum being part of the spectrum licensed to Inukshuk. Through this agreement, MTS
Allstream purported to acquire rights from Inukshuk to the spectrum over which UBS did not
have a sole right of use under the Right of Use Agreement, but over which UBS had a right of

first refusal. Microcell then purported to cancel its Right of Use Agreement with UBS.

39.  On April 21, 2004, after attempting unsuccessfully to resolve the resulting issues related
to ;che Right of Use Agreement, UBS commenced litigation against MTS Allstream, Microcell,
Microcell Solutions Inc. and Inukshuk (wholly-owned subsidiaries of Microcell, and currently
subsidiaries of Rogers following its acquisition of Microcell in September 2004) (the “Microcell
Litigation™). The damages claimed were for, among other things, specific performance, breach
of contract, breach of confidence and breach of fiduciary duty. Damages totalling $160,000,000

and disgorgement of profits were claimed against each of the defendants as a result of their
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actions involving the Inukshuk spectrum.

40.  During this period, negotiations had continued with Bell Canada, but late in these
negotiations, Bell Canada executives notified Look that it had struck a deal with Mr. McCaw to
acquire his interest in Inukshuk in exchange for, among other things, an investment by Bell
Canada of $100 million in McCaw’s private company and giving Mr. Sabia a seat on the board

of McCaw’s private company.

41.  As a result of these developments, Inukshuk’s spectrum licences were then owned by
Bell Canada, Rogers and MTS Allstream — all Canadian service providers. The MTS Allstream
interest in Inukshuk was then purchased and Bell Canada and Rogers became equal owners of
the Inukshuk spectrum licenses over which UBS did not have a sole right of use under the Right
of Use Agreement. This resulted in Bell Canada withdrawing from its negotiations with McGoey

and UBS and changing its approach with Look.

42.  From that time forward, both Bell Canada and Rogers sought to bankrupt Look by among
other things affecting the service levels to Look, and by Bell Canada incorrectly billing Look
(which ultimately resulted in both litigation with Bell Canada and millions of dollars of credit

notes being issued by Bell Canada to try to correct those Bell Canada billing errors).

43.  On September 16, 2005, Rogers and Bell Canada announced an agreement to jointly
build and manage a Canada-wide wireless broadband network using their equal interests in the
Inukshuk spectrum licences. Pursuant to this agreement, Rogers and Bell Canada were to
transfer, among other things, the Inukshuk spectrum licences in the 2.5GHz frequency range to

the Inukshuk Wireless Partnership (the “TWP”).
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44, On March 30, 2006, Industry Canada confirmed in a letter to Rogers and Bell Canada
that barring unforeseen circumstances approval would be given to transfer the Inukshuk

spectrum licences to the IWP.

45.  One of IWP’s purposes was to permit Rogers and Bell Canada to acquire Look at a time
and price of their choice. Rogers and Bell Canada also agreed that the acquisition of Look must
be done as a 50/50 joint venture by IWP thus eliminating the possibility of competition between

Bell Canada and Rogers for the Look spectrum assets.

46.  In 2009, UBS reached an agreement to settle the Microcell Litigation. Such a settlement
was a requirement by Bell Canada and Rogers as a term and condition for their purchase through
the IWP of the Look spectrum in 2009. The UBS decision to release Rogers from the Microcell
Litigation was just one of the reasons UBS asked Look for a performance incentive under the
UBS/Look MSA (identified below) in 2009. Despite the value the Microcell Litigation
represented to UBS, Look refused to award UBS a performance incentive in 2009. This was the

third such request by UBS for a performance incentive that was rejected by Look.

Vi. McGoey Negotiates the UBS/Look MSA for UBS

47. At the same time that all this was happening at UBS, McGoey, on behalf of UBS,
negotiated with the Board of Look (which at that time did not include any directors of UBS, and
was completely comprised of independent Look directors) the UBS/Look Management Services
Agreement (the “UBS/Look MSA”). These negotiations were at arm’s length and put in place
the management required by Look and provided Look the access to UBS’s pool of engineering
and management talent that Look would not otherwise have had available. The Look Board

operated completely independently and in the best interests of Look in negotiating the UBS/Look



20

MSA.

48.  The UBS/Look MSA was entered into on or about May 19, 2004 for a 3 year period and
could be extended each year if Look so chose. The UBS/Look MSA currently expires in May
2012. The UBS/Look MSA is an important asset to UBS since, among other things, UBS

receives an annual base fee from Look of $2.4 million.

vii., McGoey Turns Look Around

49. At the time the UBS/Look MSA was negotiated, Look was in poor financial and
operational condition and had not been able to retain management talent. Look had recently
emerged from CCAA protection with no established access to credit, negative working capital of
$10 million, excessive operating costs, supplier contracts from Bell Canada and others with costs

to Look above the then market price, and approximately 281 employees.

50.  After the UBS/Look‘ MSA was implemented, in addition to dealing with the
Vreorganization of the UBS operations, various UBS litigation, and bringing UBS into compliance
with Canadian communication industry regulations, McGoey was designated CEO of Look
under the UBS/Look MSA and commenced the restructuring of Look. At Look, McGoey went
about preparing accurate operating budgets, reducing expenses and costs, and renegotiating all
major contracts that were with non-arm’s length parties and in particular, Bell Canada (as Bell
Canada had been a significant shareholder of Look prior to UBS’ steps to acquire an interest in

Look).

51. At Look, millions of dollars in costs were reduced substantially, on an annual basis, and

personnel levels were reduced and reorganized in all of its departments.
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52.  Satellite broadcast competition had also come to the wireless broadcast industry in
Canada in the form of Bell Express Vu and Shaw’s Star Choice. This new technology changed
the premise for the Look business model and the management at Look prior to McGoey’s

involvement had not adapted to these changes in the market place.

53.  McGoey had the foresight to identify Mobile Multi Media or M3 as an attractive platform
to Look for its future as it was the first platform that combined communications, information and
entertainment and delivered it to the consumers’ hand, including through mobile video and
broadband, rather than to a geographically defined location such as the home or office. While
the concept and technology were in their infancy at this time, M3 service in 2010 is an expectgd

service from the Canadian wireless service providers.

54.  UBS had the expertise and technological know-how to offer customers the benefits of
M3. UBS had, for example, developed, designed and built a mobile video network in more than
2,000 public transportation vehicles in Singapore. UBS was also the Canadian contractor that
developed, designed and built the terrestrial network for deployment by XM Satellite Radio Inc.

throughout the United States of America.

55. McGoey continued to develop the UBS/Look strategy and on December 8, 2004 Look
and UBS announced that they had signed a memorandum of understanding whereby they

planned to jointly launch a trial hand-held mobile video services in Ontario and Quebec.

56.  McGoey successfully managed Look’s Mobile TV demonstration site being launched in
Milton, Ontario. The engineering capabilities within Look did not have the capacity or skill to
launch this type of technology; this was provided to Look by UBS. Special gquipment.was

provided and setup by UBS by use of the obligations negotiated from its former engineering
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department in the UBS Engineering Divestiture. The trial hand-held mobile video services set
up in Milton, Ontario permitted prospective partners/owners to see firsthand the potential of both

mobile video and mobile broadband.

57.  Look’s launch of M3 offering across Ontario and Quebec, however, was dependent on
Look obtaining suitable financing arrangements with financial partners and other suppliers for
the development of the M3 network. Look’s previous CCAA filing made obtaining such

financing difficult.

58.  To address the financing requirements of the M3 strategy, Look announced on October
24, 2006 that it had retained Greenhill & Co (“Greenhill”) (at a 5 % commission on the gross
proceeds including debt) to assist in the strategic repositioning of Look and to assist in
maximizing shareholder value. Greenhill’s mandate was for one year and it had certain rights

should a deal be entered in the year following this retainer.

59.  Up to and including December 2008, despite numerous discussions and negotiations with
all of the established and new entrants to the Canadian mobile or wireless service provider
industry, no transactions were completed or opportunities secured. The Greenhill retainer
expired in 2008. A commission to Greenhill, which would have been in excess of $4.2 million
should Greenhill have completed the 2009 POA transaction (discussed further below), was not
due or payable by Look or UBS because McGoey and his management team completed the 2009

POA transaction without engaging the assistance of third party investment bankers.

60.  While the M3 strategy was being developed, Look sought to achieve profitability within

Ontario and Quebec from its existing operations.
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61.  The key elements of the Look's strategy were as follows:

a. Maximize shareholder value through the optimization of Look’s M3 enabling

assets;
b. Continue to service existing subscribers; and

c. Continue to re-negotiate supplier contracts and focus on efficiency

improvements

62.  Prior to McGoey and his management team making these changes at Look and designing
and implementing the M3 strategy, Look was losing money by, in effect, buying subscribers.
Look was spending approximately $1,000 for the set up for each new subscriber while receiving
only $240 - $360 per year ($20-$30 per month) in fees from each such subscriber. The Look
business model implemented by Look’s management prior to McGoey was flawed and if it had

continued Look would likely have had to return to CCAA protection.

viii. McGoey Creates Additional Value at Look

63.  As CEO of Look, McGoey was responsible for Look’s performance. His responsibilities

and results included, among other things:

a. The preparation and administration of the annual budget that in turn required
day-to-day management of the operations, preparing monthly operating

expenses reports, and preparing quarterly public reporting and filings.

b. Look’s previous CCAA filing, its uncertain future and its poor financial health

made recruitment and retention of personnel difficult. The turnover of all
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senior staff during 2004 and 2005 required McGoey to interview over 25
individuals to directly report to him or for the next level of management.
Positions that required filling in this period included the heads of Information
Technology, Human Resources, Customer Service, Sales and Marketing,
Legal and Media Programming and a number of CFOs. The hiring and
retaining of a CFO was in particular difficult due to the pressures that came
with the position and as a result of Look’s poor financial condition. The
heads of Engineering, Sales, and Customer Service were among those that
resigned in this period due to pressures of the job and Look’s uncertainty.
Frequent turnover of senior personnel at Look increased the challenges to
Look and reduced management and staff morale. Look’s personnel levels
declined from approximately 200 to approximately 90 by May 2009 and then

again were reduced to 3 after the 2009 POA (identified below).

Ensuring Look’s compliance with all regulatory requirements and improving
shareholder communication required McGoey’s effort and expertise; in

particular, the following was accomplished:

i. The 7 year renewal to August 2011 of the Look spectrum and

broadcast licenses;

ii. Working with Industry Canada to have it permit, for the first time for
any broadcast licence, that the Look broadcast license be mobile as
well as fixed and to allow the use of wireless broadband in some of the

spectrum allocation;



iil.

iv.

vi.

vii.

viii.

X.
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Attending frequent meetings with and conducting numerous
presentations to Industry Canada and attaining its agreement and
permission to maintain and expand the use of the Look spectrum and
broadcast assets as well as the plan to exploit the Inukshuk spectrum

acquired under UBS’ Right of Use Agreement;

Continuous efforts to avoid the confiscation of the Look spectrum by

Industry Canada;

Renegotiation of the transfer of Look spectrum assets to facilitate the
extension of some $180 million of the value of Look’s tax loss assets
(the “Tax Assets™) including commencing court proceedings to stop

Bell Canada’s efforts to block this reorganization;

Participation in the industry review of the transition to Broadband

Radio Services (BRS) in the MDS spectrum band of 2500-2690 MHz;

Preparation and/or review of all communications from Look to the

public shareholders each quarter and at each annual meeting;

Responding to all requests from securities regulators with respect to

filings; and

Managing the regulatory issues arising from the transfer of the
spectrum and broadcast assets acquired by IWP from Look in the 2009
POA (described below). There was a serious risk of the loss of the

spectrum or broadcast license during this period should not all of the
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regulatory terms of the licenses be met. Had this occurred the assets
would have been worth nothing. Even after the 2009 POA the CRTC
sought to cancel the broadcast license. This effort was stopped and

Look maintained the broadcast license until the sale was closed;

d. Managing the monitoring and updating of Look’s broadcast and information

technology with the assistance of UBS’s Chief Technology Consultant, Mr.

Alex Dolgonos and the UBS engineering group. Together with this group,

McGoey was able to:

i.

ii.

iii.

iv.

Continue the normal operations of Look;

Replace the legacy hybrid data systems in Hamilton, Milton, Quebec

City and replace them with state of the art DOCSIS systems;

Permit the additional service offering of broadband-two way; and

Develop, install and maintain the test M3 network used to demonstrate

the future of wireless communications in Canada;

e. Designing and successfully implementing the controlled shutdown of Look

while avoiding any default on the agreement reached with IWP, resulting from

the 2009 POA and protecting the value of Look’s Tax Assets. Steps included

maintaining the spectrum and broadcast licenses, obtaining the approval of the

sale of the spectrum and broadcast assets from the regulators, maintaining

customer service levels, maintaining adequate personnel, conducting the sale

of the subscribers, the full decommissioning of the network operations —~ and






